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The Financial Prodigal’s Return 
Will Bankers Resume Leadership in Economic Philosophy? 


GLENN GRISWOLD 
Public Relations Consultant, New York City and formerly Publisher of Business Week 


ESS than twenty years ago it was 

quite a common practice to say, 
“Ask your banker,” if one wanted to in- 
spire confidence in the mind of a hesitant 
prospective buyer. How often is that 
suggestion a natural part of business ne- 
gotiations today? How often do you see 
it in printed advertisements? 

It was in 1920 that the phenomenal 
change in public attitude towards bank- 
ing actually began. That change con- 
stitutes one of the really great tragedies 
in the modern history of business. Its 
impact contributed more that is destruc- 
tive, and its implications promise more 
that is dangerous in the relationships be- 
tween business and the public than any 
other single development in the two 
troubled decades we have just endured. 

This is no time to assign responsibil- 
ity. The simple facts are that some 
banks did loan lavishly on excessive and 
frequently ridiculous valuations, that 
thousands of banks collapsed in the af- 
termath; and that banks generally found 
no way to avoid public responsibility for 
the catastrophe. 

Literally millions of farmers found 
themselves thrown from relative wealth 
and visions of easy retirement into bank- 
ruptcy and despair. The fact that the 
farmer had been gambling in land and 
that bankers for the most part reluctant- 
ly had made loans to finance those opera- 
tions did not occur to him then or since. 
He put a screaming curse on the name 
of banking. Politicians were quick to 
take advantage of the situation, and soon 
demagogues and radicals were organiz- 
ing legions to reform or destroy banking 
and punish bankers. It was a short step 
from that stage in the development of 
public opinion to Father Coughlin’s ti- 
rades and the vaudeville comedian’s wise- 
cracks. 


A Late Start—but a Good One 


HERE was abundant time and op- 

portunity in the rush of prosperity 
from 1923 to 1929 to have done a sound 
job of house cleaning and a magnificent 
piece of public relations work. Half- 
hearted and usually futile gestures were 
made generally having to do with an ex- 
tension of the Clearing House system, 
but literally nothing was done to correct 
the basic weaknesses of American bank- 
ing which were then and still are too ob- 
vious to require review. 


The American Bankers Association, 
which spoke officially’ for practically all 
commercial, trust and savings banks, and 
a large section of investment banking 
when the second post-war collapse of 1929 
began, was a moribund institution more 
concerned with banking politics than 
with public welfare. Fortunately, a great 
change has taken place here. The pre- 
sent administrative staff of the Associa- 
tion is asserting leadership and is driv- 
ing towards new concepts of responsibil- 
ity just as fast as a heterogeneous group 
of conflicting interests and lethargic 
awareness can be induced to give sup- 
port. Probably not one banker in a hun- 
dred yet has a full appreciation of the 
magnificent job that is being done by the 
Association in the Graduate School of 
Banking at Rutgers University where 
this year at least 638 bank executives 
were exposed to a piercing vision of their 
opportunities and responsibilities. And 
altogether too few banks are taking ad- 
vantage of the assistance the Association 
is prepared to give them in meeting pub- 
lic relations problems in their own com- 
munities. 


But all that is a mere start towards 
the vital job of rededicating banking to 
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public service and restoring the banker 
to a position of dignified and constructive 
leadership in his community. 


Every Banker’s Job 


HIS last is a vital consideration. It 

has nothing to do with the silk-hat- 
ted banker as a Pooh-Bah in the petty 
affairs of the neighborhood but it does 
take cognizance of the indisputable fact 
that the loss of public esteem suffered by 
the individual banker did more to destroy 
confidence in business and in the enter- 
prise system than any other mishap of 
the last two decades. Restoring it is 
essential to the rehabilitation of sound 
business concepts and relationships in 
every community in America. 

The American Bankers Association 
can’t do the complete job even under the 
happiest circumstances. Given abundant 
resources and the sympathetic and uni- 
versal support of bankers, it can do an 
important national job. But its greatest 
contribution will be in affording leader- 
ship, information, plans and inspiration 
to the individual bank which must do 
ninety per cent of the job. 

Some of the larger commercial banks 
and a few trust companies are beginning 
an intelligent approach to the solution 
of some of these problems. But the 
worst public relations job visible on the 
American scene today is being done by 
the Savings Banks and particularly those 
in the large metropolitan centers. There 
are exceptions to this rule, of course, 
but for the most part, the treatment ac- 
corded to the general public by a big 
savings bank makes the atmosphere of 
a theatre ticket office feel like old home 
week. 

Any banker who wants to learn an un- 
forgettable lesson in public relations 
would do well to put on a pair of over- 
alls, open an account in the nearest sav- 
ings bank with a payroll check, and then 
go back two weeks later and try to draw 
two dollars against it. I know all the 
rules and all the answers but the sugges- 
tion still goes. 


Preaching and Practice 
HIGH percentage of those befuddled, 
indignant, and eventually destruc- 
tive followers of every radical leader in 


TRUST COMPANIES 


this country are the customers of the 
savings banks. Practically every one of 
them was at some time or another. Here 
1s a business relationship that calls for 
the highest possible degree of friendli- 
ness, sympathy, and human understand- 
ing. 

These conditions are most discourag- 
ing although most bankers are well inten- 
tioned in the matter. The president of 
one of the oldest and largest of the sav- 
ings banks of New York developed a pas- 
sionate interest in these matters a couple 
of years ago. He hired a publicity man 
whom he called a public relations direc- 
tor. He wrote several articles for bank- 
ing papers in which he discussed the 
stern responsibilities of the situation in 
terms of public relations. They were 
really good. 

Then I was called upon to take care of 
several matters at the bank in behalf of 
a couple of members of my staff. I en- 
tered the bank in the character of John 
Q. Public and came out that way. I was 
shocked by the experience. I carried the 
research considerably further. I dis- 
covered, as too large a part of the public 
had discovered before me, that many of 
these institutions are models of integ- 
rity, accuracy and efficiency but they 
are as humane and understanding in 
their contacts with the public as an ad- 
ding machine. 

This is not a universal experience, of 
course. However, I’ve since made it my 
business to interrogate hundreds of per- 
sons on the subject and find that my ex- 
perience has been repeated too many 
times and in too many places. 


Birthright or Pottage? 


NEW, and from some points of view, 

a regrettable concept is developing 
in the American tradition. A vast num- 
ber and possibly a majority of Ameri- 
cans have made an enduring decision, 
whether consciously or not that they are 
prepared to trade some measure of op- 
portunity and freedom for security. 
They will get this either out of the be- 
nign and dangerous bounty of govern- 
ment or out of the opportunity for se- 
curity that an alliance of our business 
and banking systems creates. 
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The source out of which this security 
will ultimately flower will depend in a 
large measure upon what is done in the 
next very few years to restore public 
confidence in bankers and banking. No 
other business has such intimate and 
widespread contacts with the public. No 
other has so great an opportunity to re- 
store habits of thrift and independence. 

No other has such potentialities of in- 
dividual and community guidance pro- 
vided, of course, that the banker’s right 
and his competence to advise and guide 
the public is generally recognized. This 
is a public relations job which begins 
with the re-education and the rededica- 
tion of officers and bank employees alike. 


A Helping Hand to Security 


NE of the most dangerous manifes- 
tations of the new social attitude 

and one which bankers are in a better 
position to combat than anyone else is 
the deliberate differentiation between 
human and property rights. Danger lies 
in the fact that the public is being sold 
the idea that these two rights are alien 
to each other. In fact, the subtle infer- 
ence is being needled into the public con- 
sciousness that property rights destroy 
human rights and must be curbed. 

Unless the American public is return- 
ed to the traditional conception that hu- 
man progress, self-respect and happiness 
are logically derived out of the place a 
man makes for himself in the world, our 
present business concepts will be vitiated 
and the business structure will be recast 
to fit the mold of the social reformer. In 
fact, the process already has gone dan- 
gerously far and soon will reach the 
stage at which it cannot be reversed. 

At this stage something more is need- 
ed than merely preaching the Benjamin 
Franklin concept of thrift. Unquestion- 
ably more than a third of the adult pro- 
ducers of this country, and quite possibly 
more than half of them are demanding 
a degree of security which thus far their 
own efforts have not produced and which 
they see no prospect of producing for 
themselves in the future. For the pre- 
sent, they are more interested in having 
this security handed to them by a benign 
government than they are in producing it 
for themselves. 


Counter-Attack 


EMAGOGUERY has gone far 

enough in seeming to satisfy those 
demands to support widespread conviction 
that the universal yearning for easy se- 
curity may be provided by the govern- 
ment out of taxes on business and the 
redistribution of wealth. 

It would seem to be up to business— 
but more particularly up to banking and 
insurance—to counteract this philosophy 
and to do it quickly; to convince the 
public that nothing can be provided that 
is not produced and to rekindle the tra- 
ditional American instinct on the part of 
the individual to create an estate for 
himself. 

Two specific actions aré needed. The 
first and most essential is that every 
bank and banker do his job to humanize 
his own institution, to make the public 
feel at home in a bank and to restore to 
bankers and banking the position of con- 
fidence, trust, and respect they once en- 
joyed. No national campaign of trick 
publicity or so-called institutional appeal 
can accomplish this. 

The second, which must be predicated 
on the first, is to work out in collabora- 
tion with insurance companies, industrial 
interests and community group leaders 
a varied and practical plan for helping 
the man in the street to devise a life pro- 
gram and provide for himself the secur- 
ity which he is now hoping will come as 
a gift out of heaven. 


A Few Minutes Longer 


“We must keep our standards high 
but be more willing to explain fully our 
position to those who apply for the use 
of our funds. It takes a few minutes 
longer to explain our reasons for not 
making a loan than to just say ‘not in- 
terested’ but in the one case we add to 
the public enlightenment regarding our 
operations, and in the other pave the way 
for uninformed criticism. 

“Bad public relations as well as un- 
intelligent service to either borrower or 
depositor, creates antipathy to banking 
generally and builds a background for 
dangerous legislation against our whole 
industry.”—W. Laird Dean, President, Kan- 
sas Bankers Assn. 
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FACED A MAJOR OPERATION 


.... And found it provided for long ago. 


Her life had been flawlessly arranged. In 
the four years since her husband’s death, 
worry over money had never entered her 
mind. A life income from: the estate was 
hers, and each quarterly check arrived with 
clock-like regularity. 


Then a specialist shattered the smooth- 
ness of her existence. He insisted that 
only a major surgical operation could offer 
her serenity in later life. He warned her 
of a bad six months, a slow recovery, 
heavy costs. 


Should she spend the money? It was 
practically a year’s income. Would it 
handicap the children’s future? Could it 
be managed in any way? 


She carried her worries to her trust 
officer. 


To her amazement, she found this 
emergency provided for years ago. Cer- 
tainly she should have the money—and 
her income, too. Her husband's estate 
would pay for it, through the trustee, 
just as he had always cared for her in 
life. 


She learned even more. 


Her husband’s trust was so flexibly de- 
signed that any emergency could be met. 
Sickness? Sudden educational require- 


Unpredictables? All these had 
been provided for. The trustee had even 
been authorized to increase her income 
out of principal in the event of severe 
income lapses due to future business up- 
heavals. 


ments? 


Her husband was caring for her with 
the thoughtful flexibility of plan that he 
had used throughout his life. 


This is only one of the many ways 
in which the modern trust arrangement 
has been made a living force, able to cope 
with circumstances no husband could pos- 
sibly foresee. Wives are assured com- 
fortable incomes; children are entitled to 
the financial encouragement and financial 
discipline which make them useful citi- 
zens; mental or physical handicaps are 
taken care of as circumstances show they 
should be. 


The modern trust has been made 
human, flexible, alive. In a very real 
sense, it enables you to live on. 


In complete confidence and without 
obligation, you and your lawyer are 
invited to discuss the affairs of your estate 
with this company, which has been serv- 
ing individuals, partnerships, and corpor- 
ations in every trust capacity since 1866. 


FIDELITY-PHILADELPHIA TRUST COMPANY 


135 SOUTH BROAD STREET 


325 CHESTNUT STREET 


6324 WOODLAND AVENUE 


PHILADELPHIA, PENNSYLVANIA 


Member Federal Reserve System ®@ 


Member Federal Deposit Insurance Corporation 





An Ideal Trust Code 


Louisiana’s New Law Embraces Desirable Features of 
Restatement and Uniform Laws 


JOHN MINOR WISDOM 
Wisdom and Stone, New Orleans; legal contributing editor to Trust Companies 


F THERE is anything more interest- 
ing than that famous chapter on 
snakes in the Complete History of Ire- 
land, it is a trust code in a civil law jur- 
isdiction. 

To the tightly logical civilian mind, re- 
gardless of the number of angels that 
may dance on the point of a needle, two 
persons cannot occupy the same point at 
the same time; and there cannot be two 
owners, legal and equitable, of the same 
property. Such a concept is a contradic- 
tion in terms, a tenure of property in- 
consistent with the principles of the civil 
law. Louisiana, with a code directly re- 
lated to the Code of Napoleon, is a civil 
law jurisdiction. Its recent enactment, 
therefore, of a complete code of trusts, 
is a significant juridical event, important 
out of all relation to the effect it will 
have on the administration of trusts in 
Louisiana. 

The Louisiana Trust Estates Act of 
1938! is of additional interest for other 
and more practical reasons, that should 
cause it to be studied carefully by trust 
men throughout the country. It is the 
first code of trusts adopted by any state. 
It is the first comprehensive statute 
based on the American Law Institute 
Restatement of the Law of Trusts. It 
contains the essential features of the 
Uniform Trusts Act, the Uniform Prin- 
cipal and Income Act, the Uniform 
Spendthrift Trusts Act and some of the 
provisions of the Uniform Trustees Ac- 
counting Act.? 


Three Avenues of Approach 


RIOR to 1920 trusts were invalid in 
Louisiana, under Article 1520 of the 
Louisiana Civil Code. In 1920 the Legis- 
lature legalized trusts for a limited term. 
This act almost died a-borning; it was 


repealed in 1935 for reasons that are 
beyond the scope of this article. 


The task of drafting a new law was 
given to Mr. George Wallace, a Louisiana 
attorney of unexcelled skill in legislative 
draftsmanship.* Mr. Wallace, who has 
wrestled with many complex problems, 
had three possible approaches to solu- 
tion: (1) expansion of civil law sub- 
stitutes for trusts; (2) incorporation of 
the trust device in terms of a civil law 
irrevocable mandate or new fidei com- 
missum; (3) adoption of the common 
law trust as it is known in Anglo-Amer- 
ican law. 


The third point of view, capitulation, 
is the course suggested by R. W. Lee in 
1915.5 “Fidei commissa” he wrote, “dif- 
fer from trusts toto coelo ... But where- 
ever the common law penetrates, it car- 
ries with it its younger sister, equity, 
along with the whole apparatus of trusts 
and the distinction of legal and equitable 
ownership—things utterly incomprehen- 


1. Act 81 of the Legislature of 1938. 

2. Louisiana has been very receptive toward uni- 
form acts. It has adopted twenty-three, includ- 
ing the Uniform Fiduciaries Act, the Uniform 
Foreign Wills Act and the Uniform Probate 
Act. 

. See the able article ‘‘Trust Business in Louis- 
iana,” Trust Companies for September 1937, p. 
349. 

. Mr. Wallace was assisted by Mr. Whitfield Jack 
of the Shreveport Bar. Mr. Frank Stubbs, As- 
sistant Trust Officer of the Commercial Na- 
tional Bank of Shreveport, Chairman of the 
Special Committee of the Louisiana Bankers 
Association, rendered invaluable service in co- 
ordinating the movement for a new act. 

. Lee, The Civil Law and the Common Law, 14 
Mich. L. Rev. 89 (1915). In 1924, Panama 
enacted the model statute, prepared by Dr. 
Ricardo J. Alfaro. Since then Puerto Rico and 
Mexico have adopted it. In Costa Rica, Chile, 
Cuba and in other Latin-American countries 
there are well defined trust beginnings. See 
Stephenson, Trust System Evolving in Latin 
America, 64 J'rust Companies, 315 (1937). 
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sible to the civilian mind. There is only 
one thing to do—to capitulate.” South 
Africa and Ceylon have codified trusts 
on an elaborate scale. In Scotland, the 
civil law has also surrendered, but, until 
recently, with scarcely a nod to enabling 
legislation. There, the ingenious civilian 
mind assimilated the trust to “a contract 
made up of two nominate contracts of 
deposit and mandate; the trust funds are 
deposited for safe custody, and the trus- 
tee receives a mandate for their admin- 
istration.’ 


Louisiana Follows Common Law 


OUISIANA, happily it is believed, 

also chose the third course. The 
Trust Estates Act follows substantially 
the language of the Uniform Acts and 
the Restatement. The trust it creates 
is the common law trust. It is not a new 
and valid fidei commissum, nor irrevoc- 
able mandate (which, after all, is a man- 
date), nor deposit, nor fiducia, nor in- 
nominate pseudo-trust, nor any strange 
species hitherto unknown to Litinean cat- 
egories. It is a plain unvarnished trust, 


as known to all familiar with Anglo- 


American law. 


This was an honorable surrender. The 
great principle of forced heirship’ is not 
affected, except that it is permissible to 
leave the legitime in trust, provided 
the income therefrom is not accumulated. 
There can be only express, written 
trusts; no resulting trusts, no construc- 
tive trusts, no right to follow. Every 
trust, inter vivos or testamentary, shall 
terminate at the expiration of ten years 
from the settlor’s death, unless the ben- 
eficiary shall be a minor at the settlor’s 
death, in which case it shall expire ten 
years from the beneficiary’s majority. 
There are those who might say that this 
is no trust, this is the shadow of a ghost. 
There are some who adopt, almost as 
the sole criterion of a trust, the ben- 
eficiary’s right to identify and follow 
trust property transferred in breach of 


6. Croskery v. Gilmour’s Trustees, 17 Sess. Cas. 
697 (1890). 

7. “Donations inter vivos or mortis causa cannot 
exceed two-thirds of the property of the dis- 
poser, if he leaves, at his decease, a legitimate 
child; one-half if he leaves two children, and 
one-third if he leaves three or a greater num- 
ber.”” Art. 1493 La. Civil Code of 1870. 
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trust. But if this is no trust, then the 
Restatement does not deal with trusts. 

If there is any legal institution pre- 
eminently characteristic of the common 
law, it is the trust. If there is any in- 
strument of the common law that, to the 
legalistic mind, appears completely anti- 
thetical to the civil law, it is the trust. 
Nevertheless today, “the English trust 
has everywhere planted itself like a 
cuckoo in the nest of the civil law.’ 
The trust has met the pragmatic test in 
Romanesque law. It works, whether it 
is necessary to support it through judi- 
cial rationalization (Scotland) or 
through legislative legerdemain (Pan- 
ama). It works because it functions in 
response to an insistent economic and 
social need, a conspicuous legal triumph 
over verbalism in the law. 


Codification an Ideal 


HE writer is a firm believer in the 
superiority of the civil law over the 
common law, and in the advantages of 


‘the Code of Napoleon or the Louisiana 


Civil Code over unwritten law. The 
Louisiana Trust Estates Act is a tight 
little code in itself, compact, logical, pre- 
cise, with something of the compactness, 
logic and precision of the Civil Code. It 
should appeal to the civilian mind. It 
should also meet with the approval of 
Louisiana trust men who, of course, in 
the past eighteen years have been guided 
by the practices and customs of trust 
men in other states. 

The Restatement and the new statute 
define the term as “a fiduciary relation- 
ship with respect to property, subjecting 
the person by whom the property is held, 
to deal with the property for the ben- 
efit of another person.” There is noth- 
ing in such a definition to excite a con- 
servative civilian. It is close to the 
definition of mandate, of fiducie, or fidei 
commissum. But, “a trust shall be creat- 
ed when a person . . . transfers the legal 
title to property to a trustee... in trust 
for the benefit of himself or a third 
person.” 

Louisiana has managed to swallow, 
without pain, some exceedingly indigest- 

8. See Weiser, Trusts on the Continent of Europe. 


9. Amos, Common and Civil Law in British Na- 
tions, 50 Harvard L. Rev. 1249, 1265 (1937). 
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ible dishes served by the common law. 
Be sure that it will have no difficulty 
masticating, digesting and assimilating 
this appetizing, well-seasoned, hot-off- 
the-griddle dish, a dish fit for a king, 
but of substantial wholesome food, con- 
fected by many excellent chefs from test- 
ed recipes, especially prepared, sipped 
and tasted, cooked to a turn, and served 
in the manner to which a fastidious, fin- 
icky, fault-finding judge of fine food is 
accustomed. 
Rigidity Not Inevitable 

T IS a curious and ironical twist of 

circumstances that the first compre- 
hensive trust statute in this country 
should have been enacted in Louisiana, 
a civil law jurisdiction; that the state 
least important to the American Law In- 
stitute should have been the first to use 
the Restatement as the basis for its trust 
law. This is a turn of events that, in 
a measure, seems a breach of propriety. 
The avowed object of the Restatement is 
to buttress the common law by introduc- 
ing a new factor promoting certainty 
and clarity in a field of ever-increasing 
irreconcilable decisions. Otherwise, as 
is pointed out in the Introduction to the 
Restatement, the uncertainty may even- 
tually “force the abandonment of our 
common law system of expressing and 
developing law through judicial applica- 
tion of rules to new fact combinations 
and the adoption in its place of rigid 
legislative codes.” 

Unfortunately for the accomplishment 
of this high purpose the Institute was 
entirely too successful in clarifying the 
law, for if there is one thing certain, 
(in the opinion of the writer) it is that 
the Restatement will lead to legislative 
codes. The trend toward uniform acts 
is a trend toward codification. And the 
Commissioners are under a heavy obliga- 
tion to the Restatement. The Louisiana 
Trust Estates Act is a legislative code. 
The proposed Oklahoma Trust Act is 
another code. Doubtless there will be 
many others. 

It is hoped that “legislative code” will 
not always be coupled with the shibbo- 
leth “rigid.” This is a term of opprob- 
ium in the common law. It need not be 
so. It may even be used interchangeably 
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with “clear,” carrying with it the conno- 
tation of order where there was disorder. 
Trust men in Louisiana, with their limit- 
ed experience in the muddied waters of 
trusts, welcome a clear statement of fund- 
amental principles, an accurate recital of 
the duties, rights and powers of trustees. 
Moreover, it is not going too far to say 
that many trust men in common law 
jurisdictions would not be cold to clari- 
fication through statutory exposition. 
And, without pursuing the argument 
further, a legislative enactment is not 
necessarily always identifiable with in- 
flexibility. 


Objections to a Code 


OGERT believes!® that a complete 

code is open to the following ob- 
jections: (1) A large part of trust law 
does not need to be codified; (2) It would 
be impracticable to get agreement by any 
considerable group of lawyers and trust 
men; (3) Such a statute would have 
hundreds of sections; (4) It would be 
difficult to get such a large bill adopted 
by the legislature. The alternative is a 
set of small statutes on selected topics, 
the Uniform Acts. 

As to the first reason, conceding that 
a large part of the law should not be 
codified, nevertheless a large part should 
be codified. If a large part is to receive 
legislative sanction, would it not be log- 
ical, and orderly, to do the whole job? 
Would this not lead to fewer inconsisten- 
cies? The second and fourth objections 
are of a practical nature. They depend 
on the local situation. In Louisiana the 
vacuum created by the prohibition of 
trusts up to 1920, the repeal of the old 
law in 1935, and the almost total ab- 
sence of jurisprudence, created a situa- 
tion ripe for a comprehensive statute 
based on the recently completed Restate- 
ment and Uniform Laws. 

As to the third reason, it is submitted 
that the Louisiana Trust Estates Act 
and the Oklahoma bill are sufficient 
answers. It is not necessary that the 
law be cut into an almost infinite num- 
ber of sections to deal with every con- 


10. Bogert, Progress in Improvement of Laws Gov- 


erning Trust Administration, 54 Trust Com- 


panies 325 (1932). 


presence of two witnesses. 
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ceivable set of facts. The one hundred 
sections of the Trust Estates Act give a 
clear, concise and adequate statement of 
principles, sufficiently broad to deal with 
fundamentals, sufficiently—er—trigid to 
lay down safe guides for trust practices. 
The halting opinion expressed in the 
preceding paragraphs is hesitatingly put 
forth, with the realization that great 
authorities take the contrary view. 


Analysis of the Act 


HERE are serious, and inexplicable 
lacunae in the Trust Estates Act, 
but on the whole it is skillfully drawn. 
Definitions... The terms “trust”, “set- 
tlor”’, “trustee”, “beneficiary”, “trust 
property”, and “terms of trust” are de- 
fined exactly as in the Restatement. 
“Person”, “relative” and “affiliate” are 
derived from the Uniform Trusts Act; 
“principal”, “income”, “principal bene- 
ficiary” and “income beneficiary” from 
the Uniform Principal and Income Act. 
Throughout, the terminology is that vig- 
orously insisted upon by Gilbert Stephen- 
son, except that “inter vivos trust” is 
employed and not “living trust.” This is 
a good civil law term from which Louis- 
iana can not be divorced. 

Duration. Contrary to general opin- 
ion, the term of a trust is not limited to 
ten years, but to ten years from the set- 
tlor’s death, and if the beneficiary be a 
minor at the time of the settlor’s death, 
to ten years from beneficiary’s major- 
ity.1*° This is the maximum allowable 
period, whether the trust be created in- 
ter vivos or testamentary, a point that 
was not clear under the old act. 

Creation of the Trust. A trust must 
be the product of a written instrument, 
whether testamentary or inter vivos.'* 
If inter vivos, it may be created either 
by donation inter vivos in the form of 
a notarial act, the formalities for which 
are precisely laid down in the Civil Code, 
or “by agreement or other appropriate 
transaction,” in which case the instru- 
ment need merely be dated and signed 
by the settlor and the trustee in the 
Under the 
11. Section 2. 


12. Section 4. 
13. Section 5-9. 
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old law it was not clear whether an inter 
vivos trust could be created by agree- 
ment. This section clears up the ambig- 
uity, though it is doubtful what is meant 
by the phrase “other appropriate trans- 
action.” 


If any portion of the trust contains 
immovable property, the instrument must 
be by notarial act and be recorded. 

Insurance Trusts. Section 10 adopts 
the Restatement principle’* that where 
the settlor creates a trust upon the pro- 
ceeds of insurance on his life payable 
to a “named beneficiary” as trustee, the 
trust shall be deemed to be inter vivos 
although the insured person reserves 
power to change the beneficiary and to 
revoke the trust. Where the insurance 
is payable to himself, or to his executors, 
or estate, the trust is testamentary. 


Certain Limitations 


OREIGN Trustee. Section 15 pro- 

vides that only Louisiana Trustees 
shall be authorized to hold property in 
trust. It is, of course, still possible for 
a Louisiana resident to take his cash and 
securities to a bank or trust company 
out of the state.15 This section may be 
of considerable importance if the anti- 
cipated oil development in Louisiana 
materializes. 


Settlor as Trustee. It is a settled doc- 
trine in the common law that a trust 
can be created by a declaration by the 
owner of the property that he holds it 
as trustee for another!*; that he may be 
one of several trustees. This is prohib- 
ited in the Louisiana Act,!7 probably be- 
cause it is difficult in the civil law to 
conceive of a person transferring legal 
title from himself to himself. 


Beneficiary as Trustee. Section 18 
goes further than the Restatement.1® A 
beneficiary can not be the sole trustee 
because, where he has both legal and 
equitable ownership, he holds it free of 
trust. The Louisiana Act provides that 
the beneficiary may not be the sole trus- 


14. Restatement, Section 57g. 
15. Heirs of Hallin v. Faure, 
(1860). 
. Restatement, Section 17. 
. Section 17 
. Restatement, Section 100. 


15 La. Ann. 622 
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tee or one of two trustees, but may be 
one of three or more trustees. 

Vacancies. Section 19 is an excellent 
check on the court’s power of appoint- 
ment to fill a vacancy. It provides that 
unless there is method for filling a vac- 
ancy in the trust instrument, the court 
shall appoint a trustee, except that the 
judge shall not appoint, (1) his or his 
spouse’s relative, employer, employee or 
partner, or other business associate, or 
that of any other judge, or (2) any bank 
or trust company of which he or any 
other judge shall have been an officer or 
director in the next preceding twelve 
months, or (3) any district attorney, 
assistant, clerk or deputy or other court 
attache or employee. 

Resignation of Trustee. Section 20, 
contrary to the Restatement, 19 permits 
a trustee to resign regardless of the 
reasons therefor. It is not likely that 


this will be resorted to, except occasion- 
(Continued on page 490) 


19. Restatement, Section 106. 
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The Road to Trust Progress 
Adaptation of Services By Common Effort 


Proceedings of the 9th 
Mid-Continent Trust Conference 
Chicago, Illinois—Sept. 29-30, 1938 


«CT \UTURE success in our chosen field 

lies in meeting our greatest prob- 
lem: that of adapting ourselves to chang- 
ing conditions. Such adaptation calls 
for a realistic recognition of change, as 
well as ingenuity and integrity in meet- 
ing new conditions.” 

Thus did Ronald M. Kimball, in wel- 
coming the more than 700 delegates to 
the revived Mid-Continent Trust Confer- 
ence, challenge the resources and keynote 
the spirit of the modern trust officer. 
As president of the Corporate Fiduciar- 
ies Association of Chicago, whose ex- 
cellent planning and mutual participa- 
tion as hosts made this convention out- 
standing in fiduciary history, Mr. Kim- 
ball, Secretary of Continental Illinois 
National Bank & Trust Company, fur- 
ther stated, in his opening remarks: 


Taking Inventory 


cc] N taking stock of ourselves, of our 

habitual way of thinking—it may 
be worth recalling that most of us 
were trained in an era of 
estate accumulation and 
conservation. But for some 
time we have been carry- 
ing on in a period of estate 
shrinkage. Lower income 
from bonds, reduced divi- 
dends, higher taxes beset 
trust men from without, 
while increasing’ costs, 
caused partly by conditions 
over which we have no con- 
trol, beset us from within. 
While continuing to be con- 
servative, in a trust sense, 
we may have to find new 
Ways to preserve the es- 
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tates entrusted to us and, certainly, we 
must find out how to render useful ser- 
vice with commensurate return to our 
organizations. 


“In certain industrial fields, the road 
of progress is felt to lie in better prod- 
uct at lower price, through mass produc- 
tion. I do not know whether, or to what 
extent, that idea is applicable in our 
business, which is one of personal ser- 
vice rather than machines and assembly 
lines. In the past, I have gone so far as 
to advocate a new method of charging 
fees in meeting the problem of adequate 
compensation. 


“But I do know that in considering this 
and other problems, no one trust officer, 
no one trust company can accomplish 
much. It is a common task, calling for 
common effort of an uncommon kind. 
Fact finding, analysis, and exchange of 
views may show the way. These ses- 
sions are intended to be helpful in this 
direction.” 

Not only did the Chicago 
registration exceed that of 
the last Mid-Winter Trust 
Conference in New York, 
but attendance at the ses- 
sions was sustained at 
probably a_ record-break- 
ing high; proof of the 
value of the program and 
indicative of the awaken- 
ing of widespread interest 
in the effect of dynamic so- 
cial trends such as_ the 
prevalent antipathy to all 
forms of accumulated 
wealth—on the part of del- 
egates from 22 states. 
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Jobs that Demand Cooperation 


SPECIALLY noteworthy were the 

suggestions advanced by several 
speakers urging cooperative sponsorship 
of trust advertising programs, central- 
ized investment information bureaus and 
cost analyses, in addition to superior co- 
ordination of activity on legislative and 
research matters. 


Speaking of the advantages of national 
trust organization, and the work of the 
Trust Division of the A. B. A., Robert- 
son Griswold, Division president and 
vice-president of the Maryland Trust 
Company of Baltimore, referred to the 
nation-wide publicity campaign of sev- 
eral years ago and to the present consid- 
eration being given to another such cam- 
paign. Mr. Griswold commended the 
value of cost studies as basic to adequate 
fee increases, and of research, as through 
the Graduate School, to clear up popular 
misconceptions. He further stressed the 


Division’s contribution to better trust 
service through efforts toward reason- 
able uniformity in business standards, 
legislation and practices, sounding a note 
of optimism as to the future: 


“There lies, in the field of research, 
the opportunity for us to adjust our- 
selves to new conditions. For example, 
in the common trust fund experiment, we 
may be able to find our approach to a 
place under the sun in that world of dis- 
tributed wealth which is so freely pro- 
phesied today. Do there not lie ahead of 
us many opportunities of improving the 
services now rendered and of developing 
our present facilities for a broader cross- 
section of the public? It is my earnest 
belief that we are going to push ahead 
into new frontiers and not be content 
with an over-cultivation of our present 
fields of endeavor. 


Value of Fiduciary Associations 


PPORTUNITY to accomplish more 

effectively and economically some 
major objectives through cooperative ef- 
fort was cited by Gilbert T. Stephenson, 
Director of the Trust Research Depart- 
ment, Graduate School of Banking, as 
one of the outstanding values of local 
and state trust associations. Referring 
to the idea that “a trust institution can 


do a better job than competing groups” 
as one phase of trust advertising, Mr. 
Stephenson said: 

“Publicity sponsored by the corporate 
fiduciary associations might be more ef- 
fective in promoting the idea of the cor- 
porate trust organization in the public 
mind than the cumulative efforts of in- 
dividual trust institutions, whose adver- 
tising campaigns naturally are not co- 
ordinated.” 

Similarly, “for economy’s sake and 
without any loss of efficiency, at a time 
when so many trust departments are try- 
ing so desperately to get onto a paying 
basis, the member-institutions of a local 
trust association might establish a coop- 
erative investment review and analysis 
service that would furnish them the fac- 
tual information upon which to base 
their discretion, judgment and decision 
as to trust investments.” 

Listed among the accomplishments re- 
ported by local associations were: 

(1) Bringing trust matters home to 
local bankers and trust men who do not 
attend state or national associations 
meetings, and promoting better under- 
standing among senior and junior officers 
and employees. 

(2) Improving relationships with life 
underwriters through life insurance and 
trust councils. 

(3) Raising standards of competition 
for new business. 

(4) Inaugurating, in cooperation with 
probate court, a system of photostatic 
records and accounts in court account- 
ing. 

(5) Adoption of a uniform method of 
handling mortgages and uniform prac- 
tices on making income tax returns for 
customers and others. 

(6) Fostering community trusts. 

(7) Employment of counsel as amicus 
curiae in suits involving trust-institu- 
tion interests. 


Some Notable Accomplishments 


LTHOUGH the accomplishments of 
state associations were not as num- 
erous nor as tangible, substantial ends 
were achieved, including: 
(1) Prevention of harmful and pro- 
motion of helpful trust legislation (e. g. 
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the recently enacted trust code in Louis- 
jana). 


(2) Adoption of uniform fee sched- 
ules. 

(3) Improvement of relations with the 
bar through joint statements of princi- 
ples and otherwise, and further with 
probate judges. 

(4) Research on such subjects as costs 
and charges. 

(5) Cooperation between larger and 
smaller institutions, particularly with 
reference to the question of opening or 
closing a trust department. 

(6) Sounder public relations, includ- 
ing trust-educational programs and coop- 
erative advertising. 

Significantly, all the points mentioned 
in connection with state groups were like- 
wise accomplished by the local associa- 
tions. 


There are certain things which the 
sponsors believe local associations can 
bring about, Mr. Stephenson declared: 

(1) Installation of cooperative photo- 
static plants for records and accounts. 
(2) Standardization of operative 
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forms and practices and pooling of 
orders. 

(3) Cooperative trust investment re- 
view and analysis services. 

(4) Adoption of an official pamphlet. 

State associations should seek: 

(1) Revision of probate laws. 

(2) Formulation of uniform records 
and accounting systems. 

(3) Cooperative trust advertising. 

(4) Promotion of cost analyses. 

(5) Service as medium for enforce- 
ment of observance of fee schedules. 

(6) Promotion of uniform legislation 
(e. g. Common Trust Fund Act). 


Flexibility for Progress 


“) NLY by means of a return to more 
flexible principles of trust admin- 
istration is it possible to meet such a 
situation as that which confronts us,” 
stated Dr. F. Cyril James of the Wharton 
School of Commerce and Finance, Univ. 
of Pennsylvania. In a banquet address 
in which he brought to bear on trust in- 
vestment policies his exceptional back- 
ground of world-wide economic studies 
and English banking experience, Dr. 
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James clearly portrayed the changed cir- 
cumstances wrought by today’s conditions 
(including those induced by a managed- 
money economy), and concluded that, if 
trustees are to meet satisfactorily their 
greater opportunities for service, or even 
hold their place in the business sun, they 
“must again undertake untrammelled 
discretionary management.” Stating 
that stock and real estate investments 
must become as important as bonds and 
mortgages, he surprised many a “con- 
servative” by pointing out that the pre- 
sent-day “tradition” of trustee invest- 
ment is actually an innovation of the last 
hundred years, and that the stability un- 
der which it was born and nourished had 
already become largely illusory. (Dr. 
James’ address is published in full in 
subsequent pages of this issue). 


The present era of “money manage- 
ment” is but symbolic of the changes in 
social and economic concepts, similar to 
the shifting emphasis, in political econ- 
omy, from personal powers to certain 
recognized “public rights,” according to 
Dr. Harold Stonier, executive manager 
of American Bankers Association. Dr. 
Stonier referred to the growth of gov- 
ernment by “personality” as against the 
static definitions of long-established 
principles of law and social relations. 
Speaking of the development of property 
rights derived from Magna Carta, he 
pointed out the distance we had come 
from the conception of a “riskless rate” 
for money, and questioned the effect on 
private initiative, invention and the en- 
trepreneur spirit generally. 


A Threat—and an Opportunity 


HE usefulness of the trust device is 

threatened by current Federal tax 
philosophy and even statutory amendment 
in the opinion of Albert L. Hopkins, Esq., 
of Chicago, in pointing out that, except- 
ing personal holding companies, no other 
institution has been subjected to such 
persistent attack by the Bureau of In- 
ternal Revenue. The degree of crystali- 
zation necessary to realize adequate pro- 
tection by a trust, he said, practically de- 
feats worthy objectives, by precluding 
the flexibility and precautionary discre- 
tion essential to meeting future changes. 
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(Mr. Hopkins’ address is reported at 
length in subsequent pages of this issue). 

An equally suggestive but more cheer- 
ful note was sounded by Harold Moore 
of the Chicago Title & Trust Company, 
who expressed the opinion, backed up by 
records of stability in principal and in- 
come values, that well-selected real estate 
was a worthy contender for trust invest- 
ment honors. Decrying the “sell it’ at- 
titude, and breaking down many of the 
superficially unfavorable arguments, Mr. 
Moore proceeded to make a strong case 
for real estate in trust portfolios, pro- 
vided that facilities for review and man- 
agement, equal to those accorded market- 
able securities, were made available. 
(The address is reprinted in the follow- 
ing pages, substantially in full). 


Regulation F 


CONCISE general review of the 

more important provisions of Reg- 
ulation F, in the light of interpretations 
by the Board of Governors, was ably pre- 
sented by Clifford Young, vice-president, 
and Charles B. Dunn, general counsel, of 
the Federal Reserve Bank of Chicago. 
Questions from the floor, following dis- 
cussion of each section, indicated (as 
confirmed by inquiries to the Board) that 
the major operating problems are con- 
cerned with Sect. 6 and 11, relating to 
Management, and to “purchase or sale of 
Trust Assets to or from Trustee Bank 
or its Directors, Officers or Employees.” 
Mr. Young also remarked on the report 
forms for trust examination, and Mr. 
Dunn stated in conclusion that: 


“Undoubtedly one of the underlying 
purposes of Regulation F and the State- 
ment of Principles was to provide rules 
of conduct which, if followed by trust in- 
stitutions, would at least tend to protect 
them and their trusts from financial loss, 
as well as public criticism.” 


Cost Accounting 


RACING the history of the trust 

cost accounting movement from its 
first concerted origin in the Congress on 
Costs in 1926, which followed the anal- 
ysis of replies from 2000 trust institu- 
tions showing that only 93 had made 
any trust cost studies, Henry A. Theis, 
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vice-president of Guaranty Trust Com- 
pany of New York, cautioned against 
“professional reformers” in favor of 
changes fostered by the Trust Division 
under the existing “framework.” Early 
discussions, he pointed out, wasted time 
arguing over allocation of the bank pres- 
ident’s or bank janitor’s salary, lobby 
space, etc., without ever touching on 
fundamentals. 

Expression of overhead as a flat 15% 
of direct expense has, Mr. Theis stated, 
been remarkably well borne out by de- 
tailed studies and tests. Application of 
a classified schedule of income and ex- 
penses, in a 1930 questionnaire, showed 
variation of net earnings (before taxes) 
from 15% to 50% of the gross for the 
trust department as a whole. Analysis 
of profitability of each division of the 
department resulted in the “Guide to 
Trust Fees with Recommended Cost Ac- 
counting System,” published by the 
Trust Division, and it is, he believes, of 
proven feasibility to refine analysis to 
separate accounts, a uniform system for 
which will soon be prepared by the Com- 
mittee on Costs. 





The trust institutions of Baltimore are 
presently analysing trust costs, as a basis 
for obtaining relief from present court 
fee allowances; the Pennsylvania Bank- 
ers Association is contemplating a study 
along the lines undertaken by New York 
state, and a number of cities are consid- 
ering adopting the Wilmington or Balti- 
more plan of city-wide cost studies. 


“The temptation is to blame expenses,” 
said Mr. Theis, “whereas the real cause 
may lie in too low a schedule of charges, 
too many cut-rate accounts, or too many 
free services.” Cost accounting, on as 
uniform a basis as possible, he urged as 
a major need for both internal adminis- 
tration and for public presentation. 


Prof. George G. Bogert of the Uni- 
versity of Chicago, and a leading auth- 
ority on Restatement and other phases of 
the law of trusts, conducted a highly 
practical discussion of various legal prob- 
lems of fiduciaries, at the closing session. 
Other addresses, by Craig Smith, Wil- 
liam H. A. Johnson and B. B. Brown, 
are reported in the following pages. 


Tax Limitations on Trusts 
Increasing Government Hostility Endangers Utility of the Trust 


ALBERT L. HOPKINS, ESQ. 
Member of Hopkins, Sutter, Halls & DeWolfe, Chicago 


HE Federal taxing statutes of the 

last twenty years have had a tre- 
mendous effect upon family trusts, both 
constructive and detrimental. There has 
been scarcely a revenue act since 1916 
which has not made some amendment 
affecting trusts, all directed toward 
destroying the advantages to the tax- 
payers which theretofore existed. 


With the exception of personal hold- 
ing companies, perhaps no institution 
has been attacked so persistently by the 


Revenue Bureau as trusts. Usefulness 
of the institution is disregarded in the 
zeal to extract the last dollar, with the 
result that the tendency is to burn down 
the house in order to roast the pig. 
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Amendments of the Federal taxing stat- 
utes threaten to destroy the usefulness 
of trusts. 


Today, the trust is subject to attack 
unless it is crystallized and unchange- 
able. It is only ordinary wisdom that 
there be some power to modify the trust 
to meet changing future conditions. 
The courts have stated that a careful 
draftsman will usually make provision 
for modification. The exercise of that 
precaution today is to a large extent de- 
feated by the taxing statutes and their 
administration. 


Shift in Attitude Toward Revocable Trusts 


Under the early provisions of the Rev- 
enue Act the Bureau held that the in- 
come of even a trust revocable by the 
grantor alone, and of which he had the 
power to obtain the income, was taxable 
to the trustee. Similarly, it was deem- 
ed the property of such a trust was not 
a part of the settlor’s estate for estate 
tax purposes. More recent decisions have 
held the settlor taxable both for income 
and estate tax purposes in connection 
with such trusts, without reliance on sub- 
sequent changes in the statutes. 


The Revenue Act of 1924 provided that 
the settlor should be subject to income 
tax on the income of a trust revocable by 
the grantor under certain conditions. By 
subsequent changes the income was made 
taxable to the settlor where the power 
to revest in the grantor any part of the 
trust could be exercised at any time 
whether in the taxable year or subse- 
quently, and whether the power was 
vested in the grantor alone or in con- 
junction with any person not having a 
substantial adverse interest or was vest- 
ed in a person not having a substantial 
adverse interest. 


Because of local laws, the original 
estate tax test that, to be includable in 
the gross estate, the property must be 
subject to charges against the deced- 
ent’s estate and distributable as a part 
of his estate, resulted in gross inequali- 
ties as between citizens of different 
states. Accordingly, in the Act of 1926 
the provision was omitted. 

The process of more adequately 
describing or stating the gross estate to 
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be taxed led to a number of legislative 
changes in the estate tax following the 
Act of 1916 rather apart from consider- 
ations of eliminating tax avoidance. 


Extension of “Gross Estate” 


The Revenue Act of 1916 included in 
the gross estate the interest of the de- 
cedent as a joint tenant or as a tenant 
by entirety, except such part thereof as 
was shown to have originally belonged to 
the survivor. The Revenue Act of 1921 
provided that there should be included 
in the gross estate property to the extent 
of the interest therein held jointly or as 
tenants in the entirety by the decedent 
and any other person. The court, in 
Knox v. McElligott, 258 U. S. 546, held 
that where the decedent died in 1917 and 
at his death was a joint tenant in per- 
sonal property, which tenancy was creat- 
ed in 1912, the value of the survivor’s 
half was not part of the decedent’s gross 
estate. 

Section 302 (e) of the 1926 Act, now 
in effect, provides that such transfers 
shall be included in the gross estate 
whether created before or after the en- 
actment of the Act. The Supreme Court, 
in Gwinn v. Commissioner, 287 U. S. 224, 
held that the interest of the decedent 
passed by reason of his death and such 
interest was properly includable in his 
gross estate. In Foster v. Commission- 
er, 58 S. Ct. 525, affirming (C.C.A. 9) 90 
F. (2d) 486, it was held that both the 
interests of the decedent and the sur- 
vivor were includable in the decedent’s 
gross estate, there being no evidence that 
any part of the property was contributed 
by the wife. 


“Generating” Theory 


Tyler v. United States, 281 U. S. 497, 
followed in a number of other cases, held 
that the provisions of the 1916 and 1921 
Acts, requiring inclusion in the gross 
estate of the decedent’s interest in prop- 
erty held by the entirety, were constitu- 
tional. Perhaps the most important sig- 
nificance of the Tyler case is that the 
court there construed the particular pro- 
vision involved as imposing the tax 
where, although nothing was transferred 
by the decedent at his death, the death 
was the generating source of benefits 
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in the survivor. This approaches the 
view that in certain respects the estate 
tax is really an inheritance tax. The 
Bureau is constantly attempting to 
stretch this theory to other situations 
and make the estate tax an inheritance 
tax whenever it will bring in an addi- 
tional tax. 


The Revenue Act of 1916 contained no 
provision as to the taxability of property 
passing under a general power of ap- 
pointment. The Bureau attempted to 
tax such property, but the Supreme 
Court, in United States v. Field, 255 U. 
S. 257, held otherwise. The Revenue 
Act of 1918 specifically provided that 
such property was included in the gross 
estate. 

The Act of 1916 contained no provision 
with reference to insurance, but insur- 
ance payable to decedent’s estate was 
held includable in his gross estate for 
estate tax purposes, because it was sub- 
ject to charges against the decedent’s 
estate. The later Acts taxed insurance 
payable to others in excess of $40,000 
if taken out by decedent on his own life 
and in which he had any of the incidents 
of ownership. 


The Supplemental Gift Tax 


One of the first significant legislative 
actions designed to supplement and make 
the estate tax more effective, was the 
enactment of the gift tax in the Rev- 
enue Act of 1924, which was in effect 
through 1924 and 1925 and which was 
revived in the Revenue Act of 1932 and 
continued in later Acts at increased 
rates. All gifts during life may be con- 
sidered as tax avoidance, and it has been 
recognized that the gift tax involves the 
policy of checking such tax avoidance. 
Bromley v. McCaughn, 280 U. S. 124, and 
Burnet v. Guggenheim, 288 U. S. 280. 
The release of a power of revocation was 
held subject to gift tax in Burnet v. 
Guggenheim. Obviously, the imposition 
of a gift tax comparable to the estate 
tax raised a serious objection to the 
creation of trusts which individuals 
would establish in the ordinary course 
without thought of tax consequences. 

Transfers in contemplation of death 
are subject to estate tax. The later de- 
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cisions give a much broader meaning to 
the provision than did the earlier ones. 
There has been an increasing admin- 
istrative insistence that transfers are in 
contemplation of death in every case 
where there is even a slight possibility 
of the transfer having been in fact made 
in contemplation of death. A part of this 
movement was the provision of Section 
302 (c) of the Revenue Act of 1926 mak- 
ing it an irrebuttable presumption that 
every gift made within two years of 
death was made in contemplation of 
death. In Heiner v. Donnan, 285 U. S. 
312, it was held that such provision was 
invalid. 


Developments re Power of Revocation 


Section 302 (d) of the Revenue Act 
of 1924 was the first to contain the pro- 
vision that if the right to revoke by the 
settlor, either alone or in conjunction 
with any person, was reserved, then the 
property transferred was includable in 
the gross estate. See Bullen v. Wiscon- 
sin, 240 U. 8. 625. In Reinecke v. North- 
ern Trust Co., 278 U. 8S. 339, a trust re- 
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vocable by the settlor alone was held in- 
cludable in the gross estate even though 
created prior to 1916. 

If the revocation requires the consent 
of an adverse interest, the transfer is 
held not subject to tax if made prior to 
the 1924 Act. Helvering v. Helmholz, 
296 U. S. 93, and White v. Poor, 296 U. 
S. 98. If made after the 1924 Act, it 
may be taxed. These decisions were on 
constitutional grounds. The language 
of the Act has been construed literally, 
and “any person” includes one having an 
adverse interest. Helvering v. City 
Bank; Commissioner v. Straus, et al., 
77 F. (2d) 401. 

If the power of revocation is not in 
the grantor himself, the provision is not 
applicable. In Helvering v. St. Louis 
Union Trust Co., et al., 296 U. S. 39, it 
was held that the property transferred 
was not includable in the gross estate 
where the power of revocation was vest- 
ed in the trustee alone. The same re- 
sult was reached where the power was 
vested in the wife alone, in Kneeland v. 
Commissioner, 34 B. T. A. 816. Observe 
that under the later provisions of the 
income tax law, the income of the trust 
is taxable to the settlor where there is a 
power to revoke without regard to 
whether the power is vested in some one 
other than the settlor alone or in the 
settlor and such other person together, 
the test for income tax purposes being 
whether the consent of a substantial ad- 
verse interest is necessary. 


Other Powers on Which to Hang Tax 


The words “alter” and “amend” were 
used in the Revenue Act of 1924, but 


the word “terminate” appeared for the 
first time by amendment of Section 
302(d) in the Act of 1936. Where the 
property is subject to change through a 
power in the settlor either alone or in 
conjunction with any person to alter or 
amend, revoke or terminate, even though 
the power cannot be used for the bene- 
fit of the settlor, the property transfer- 
red is includable in the settlor’s gross 
estate. Porter v. Commissioner, 288 U. 
S. 436, and Holderness v. Commissioner, 
86 F. (2d) 187. Where the settlor may 
divest or decrease the interest of the 
beneficiaries the extinguishment of the 
reservation by death is necessary to 
make the transfer complete. 

The mere possibility of a reverter to 
the settlor does not make the property 
subject to tax, the property not being 
subject to a power. dHelvering v. St. 
Louis Union Trust Co. et al., 296 U. S. 
39; Becker v. St. Louis Union Trust Co., 
et al., 296 U. S. 48. 


The power must exist at the time of 
death. If the power is contingent, and 
the contingency did not happen prior to 
decedent’s death, there is no power. 
Tait v. Safe Deposit & Trust Co. of Bal- 
timore, 74 F. (2d) 851, Day, et al. v. 
Commissioner, 92 F. (2d) 179, Taft v. 
Commissioner, 92 F. (2d) 667, affirmed 
in 58 S. Ct. 891, and Patterson v. Com- 
missioner, 36 B. T. A. 407. If we were 
dealing with an inheritance tax, the sit- 
uation might be different. Until the set- 
tlor’s death, the property is subject to the 
possibility of an exercise of a power, 
so that upon the death the interests of 
the beneficiaries in the trust are relieved 
of this possibility, and the settlor’s death 
may be the generating source of certain 
rights or benefits. In establishing trusts 
it must be remembered that there is 
nothing precluding enactment of Federal 
inheritance taxes. 


Likewise, if the power has ceased to 
exist prior to the decedent’s death, Sec- 
tion 302(d) is not applicable. See Day, 
et al. v. Commissioner, (C.C.A. 3), 92 F. 
(2d) 179; Collins v. United States, decid- 
ed by District Court of Virginia, Novem- 
ber 29, 1937, 1938 C.C.H. Par. 9035. 

Following the decisions in May v. 
Heiner, 281 U. S. 238, Burnet v. North- 
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ern Trust Co., 283 U. S. 782; Morsman, 
Admr. v. Burnet, 283 U. S. 783, McCor- 
mick v. Burnet, 283 U. S. 784, Congress 
by joint resolution of March 3, 1931, pro- 
vided that a transfer under which the 
settlor has retained for his life or for 
any period not ascertainable without ref- 
erence to his death, the possession or en- 
joyment or right to income from the 
property or the right either alone or in 
conjunction with any person to designate 
the persons who shall possess or enjoy 
the property or the income therefrom 
should be taxable. In Helvering v. Bul- 
lard, 58 S. Ct. 565, the Supreme Court 
held that the joint resolution was valid 
as applied to conveyances made after the 
passage of the joint resolution. It was 
held that the joint resolution was not 
applicable retroactively in Welch v. Has- 
sett, 303 U. S. 303, 58 S. Ct. 559. 


The Estate Tax Division of the Bureau 
of Internal Revenue was much dissatis- 
fied with the Supreme Court’s decision 
in May v. Heiner (forbidding inclusion 
in estate where life income was reserved 
to settlor), and is still attempting to 
avoid its effect. Even though the trans- 
fer may be complete so far as the grant- 
or is concerned, if there may be a change 
of enjoyment due to subsequent happen- 
ings, and that possibility of change term- 
inates upon the death of the grantor, the 
Bureau attempts to tax the property. 
They contend that the death of the grant- 
or determines the ultimate disposition 
and enjoyment of the property. They are 
really contending that the estate tax is 
an inheritance tax for this purpose. So 
far, the courts and the Board of Tax Ap- 
peals have seen fit to follow the Supreme 
Court and not the Bureau. 


Power to Revest 


Sections 166 and 167 of the Revenue 
Act tax to the grantor income from 
trusts where there is any power of re- 
vesting which does not require the con- 
sent of a person having a substantial 
adverse interest. 

A similar provision first appeared in 
the Act of 1924. In L. O. 1102, I-2 C. B. 
50, it was ruled that the fact that a trust 
which is otherwise valid is revocable at 
the will of the grantor does not make 
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him subject to tax upon its income. The 
Bureau later reversed this ruling and 
was sustained by the court. 


The provision inserted in the 1924 Act 
made nontaxability of the income to the 
settlor depend on the revocation being 
possible only with the consent of a ben- 
eficiary. In subsequent Acts the income 
is taxable to the settlor unless the per- 
son who may revest the property in the 
settlor or join in revesting the property 
in the settlor is a person having a sub- 
stantial adverse interest rather than a 
“beneficiary.” A trust vesting the power 
of revocation in a person having an in- 
terest the substantial nature of which is 
at all questionable, will lead to contro- 
versy with the Bureau. Under the pro- 
vision there is a regrettable lack of cer- 
tainty. 


Condition on Exercise of Power 


Beginning with the 1934 Act the words 
“during the taxable year,” following the 
words “where at any time,” were elimin- 
ated. This step was occasioned by deci- 
sions holding that where the power to 
revoke could only be exercised after such 
period of time that the revocation could 
not be accomplished during the taxable 
year, the trust income was not taxable 
to the settlor. Lewis v. White (D. C. 
Mass.) 56 F. (2d) 390. The elimination 
of the words “at any time” was followed 
by new regulations providing that if the 
title to the corpus will revest in the 
grantor upon the exercise of power, the 
income of the trust is taxable to the 
grantor, regardless of whether the exer- 
cise of such power is conditioned on the 
precedent giving of notice or on the elap- 
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sing of a period of years or on the hap- 
pening of a specified event. 

It is a serious question whether the 
settlor may constitutionally be taxed 
where the possibility of there being a 
power to revest any part of the corpus 
in him depends upon the happening of 
events that are entirely beyond the con- 
trol of the settlor. The elimination of 
the words “during the taxable year” 
hardly seems to justify the interpreta- 
tion of the Treasury Department. It may 
be fairly said that there is no power 
where there is a condition precedent to 
its existence or its exercise. 

Taxation of the settlor where there is 
no existing power to revest the corpus 
in him seems contrary to Hoeper v. Tax 
Commission of Wisconsin, 284 U. S. 206, 
where it was held in violation of due pro- 
cess for a state to tax a husband on his 
wife’s income. However, it must be kept 
in mind that in Burnet v. Wells, 289 U. 
S. 670, the court went a long way in tax- 
ing one person on the income of another. 
In the Wells case the settlor was held 
taxable on the income of an entire irre- 
vocable and unalterable funded insurance 
trust under the terms of which the in- 
come was applied to pay premiums on in- 
surance on the life of the grantor. 

Strictly speaking, the decision only sus- 
tained the validity of the statute which 
clearly taxed the income of the trust in 
question to the settlor. The opinion of 
the court, however, is of much greater 
importance in that in reaching its con- 
clusion the court stated that since the 
income of the trust built up an estate 
for the settlor’s family, the trust accomp- 
lished the discharge of the settlor’s nat- 
ural obligation to his family, so that the 
settlor substantially speaking enjoyed the 
benefit of the trust, and that therefore 
taxing the income to the settlor was not 
arbitrary. 


Discharge of Obligation Rationale 


A broad field of taxation of trust in- 
come to the settlor irrespective of any 
power of revocation has been opened by 
decisions which go beyond the language 
of Section 167 and appear to be based not 
so much on the statutory provision as on 
general principles that income is realized 
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where one’s obligations or duties are dis- 
charged for him, and further it may be 
that the settlor will be treated as having 
received income where the income of a 
trust is used to accomplish the objects 
which he would seek as a result of nat- 
ural affection and natural but not legal 
duties. 


In Douglas v. Willeuts, 296 U. S. 1, the 
court held that the income of a trust paid 
to the wife, which was created in con- 
nection with their divorce, in discharge 
of the settlor’s duty to provide for her 
support, was taxable to the settlor. The 
court held in Helvering v. Schweitzer, 
296 U. S. 551, that the settlor was tax- 
able upon the income of certain trusts 
created by him which was to be used 
solely for the support, maintenance and 
education of his three minor children. 
The per curiam opinion without discus- 
sion merely cites Douglas v. Willcuts. 
The cases to date have limited the scope 
of the principle to situations where the 
income is used in discharge of legal obli- 
gations as distinct from moral obliga- 
tions or merely to benefit the natural 
objects of the settlor’s beneficence. 


There are strong administrative and 
possibly equitable reasons for treating 
the family as a unit. The pressure of 
these forces, the need for increased rev- 
enues, and the judicial recognition of 
these considerations, may result in at- 
tempts to tax to the settlor the income 
of trusts which are in any wise for the 
benefit of the settlor’s family, thereby 
preventing the spreading of income as 
between the settlor and trusts for his 
family. Revenue Agents are closely 
serutinizing every trust they find. 


An Eye to Future Legislation 


The draftsman should keep in mind 


the possibility of changes. Trusts creat- 
ed after the Revenue Act of 1924 and 
subject to change by the settlor, even 
though such change requires the consent 
of a substantial adverse interest, are sub- 
ject to estate taxes. Trusts created after 
March 3rd, 1931, in which the settlor re- 
tained a life estate, are subject to estate 
taxes. There remain trusts created prior 
to those Acts, which may or may not be 
the object of future legislation. 
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Trusts created today which will not be 
subject to estate taxes upon the death of 
the settlor are subject to gift taxes, and 
after 1938, there is to be no exemption. 

From the viewpoint of income taxes, 
trusts for members of one’s family, re- 
gardless of a condition of support or of 
discharging a legal liability, and multiple 
trusts may be subject to legislative at- 
tack. 

The tax pressure against the use of 
such trusts is of grave concern to trust 
companies and, more broadly speaking, 
endangers an institution of great social 
value. The very taxes which gave such 
impetus to the expansion of trust busi- 
ness within the last twenty years are 
now threatening the usefulness and ef- 
fectiveness of all trusts. 


Trust Association History 


1897—Trust Company Section, the first 
section organized under the Amer- 
ican Bankers Association, holds 
first national trust meeting in De- 


troit. Founded on proposal] of 


- BRANCHES IN PRINCIPAL CITIES 





Breckinridge Jones of St. Louis, 
first chairman of the Section. 


1900—First state-wide trust association, 
Trust Company Section of the 
Pennsylvania Bankers Associa- 
tion, organized. 

1919—Pioneer city association for trust 
men organized in St. Louis (Asso- 
ciation of Trust Department Of- 
ficers) ; and first trade-area group, 
Associated Trust Companies of 
Central California. 

1938—Survey discloses 38 state-wide and 
30 local or district trust associa- 
tions, about one-quarter of which 
are apparently dormant, while 
most of the others are cooperat- 
ing actively in many constructive 
developments. Only seven states: 
Kentucky, Mississippi, Montana, 
Nevada, New Hampshire, South 
Dakota and Vermont, report no 
trust associations of any kind. 
Some local associations are of in- 
stitutions, others of individual 
trust officer members. 
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Real Estate as a Trust Asset 


Intrinsic Values and the Causes of Disfavor 
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EAL Estate has at all times repre- 
sented an important part of the 
trust assets of any institution doing a 
broad trust business. An analysis made 
in 1934 (Riddle, Investment Policy of 
Trust Institutions) of the distribution 
of the investments of 196 testamentary 
trusts held through the years 1919 to 
1932 by 19 trust institutions located in 
New York, Boston, Chicago, and St. 
Louis, disclosed that, for the entire per- 
iod, real estate holdings averaged 10.5% 
and real estate obligations 17.4% or a 
combined total of 27.9% of the assets. 
While there are limitations which 
make it an impractical investment for 
all trusts I was surprised that so few 
could see any place for it in any trust 
investment program. Frequently the 
opinion was expressed that the best 
course to follow with respect to any real 
estate which comes into a trust is to sell 
it as quickly as possible. 


Sacrifice or Analysis? 


ITH real estate as with other in- 
vestments, analysis seems essential 
before a sound conclusion may be reach- 
ed. First of the property itself: this 
requires a detailed examination of the 
property and expert opinion as to its 
present market value. How is it located, 
what are its immediate surroundings, 
what is the reasonable future utility ex- 
pectancy of the improvements, what is 
the history and the forecast of operating 
results, what is the condition of repair 
and what expenditures may be neces- 
sary, what rental demand and what sales 
market exists, what are the characteris- 
tics of the neighborhood, is it located in 
a neighborhood which is improving, is 
stable, or is declining? 
Then the facts regarding the trust it- 
self must be assembled. What is the 
size of the trust, of what assets is it com- 


prised, what are the general investment 
powers, what are the powers to deal 
with real estate, what, if any, specific 
directions does the trust instrument con- 
tain with respect to real estate, what 
are the income requirements, what are 
the general objectives of the trust, how 
long is the corpus of the trust likely to 
remain with the trustee, what income 
tax percentages are likely to apply to 
the income from the trust assets, what 
are the costs of the various assets for 
tax purposes, what is the general invest- 
ment program likely to be? 


Does not the very multiplicity of fac- 
tors which must be considered suggest 
the conclusion that the decision with re- 
spect to the disposition of the real estate 
is not so simple as to be able to con- 
clude in advance that real estate is not a 
desirable asset, and therefore, any real 
estate received should be immediately 
liquidated? Would not this decision be 
influenced by the character of the prop- 
erty and its location, or by the income 
it is likely to produce as compared with 
other investments in which the proceeds 
of sale might be invested under the trust 
agreement, or by the other assets in the 
trust or which might be purchased for 
the trust which would afford a hedge 
against a declining currency, or the pro- 
portion of the proceeds which might be 
necessary to pay out as income or cap- 
ital gains tax if sold, or by the current 
condition of the real estate market and 
its future prospects, or by various com- 
binations of these and other factors? 


Comparison with Stock Values 


OOD income producing properties 
yield an equal or better return on 
their present market value than many 
investment stocks. Many well located, 
thoroughly modern, income producing 


413 





TRUST COMPANIES 


ALABAMA’S | 
LARGEST 
BANK 
Comphae Trust 
Facilities 


7 
The FIRST NATIONAL BANK 


of Birmingham 
Member Federal Deposit Insurance Corporation 





properties may be purchased today at 
prices at which the investment will yield 
from 6% to 10% return. There has been 
some criticism of real estate as a trust 
asset on the ground that the income 
fluctuates and is likely to recede in bad 
times when it is most needed. There 
are two answers to this criticism—first, 
income from real estate is not likely to 
fluctuate as frequently nor as violently 
as the income from stocks. 
Secondly—while net income from clear 


real estate may decline, it is not nearly 
so likely to be entirely cut off as is the 


return from a stock investment. A de- 
pression of sufficient severity to wipe out 
the net income from clear real estate is 
almost certain to terminate dividends on 
stocks and probably at a much earlier 
date. 

During the last depression, industria! 
stock averages dropped from a high in 
1929 of 360 to a low of 42, utilities from 
131 to 17 and rails from a 185 to 13. 
The better type of real estate sold down 
to 40 or 50% of peak prices but I know 
of no instance of high grade income 
producing real estate selling for 10 to 
20% of former values as did many high 
grade investment stocks. 

Statistics show that from 1864 through 
1937 there occurred 16 major breaks in 
the stock market, whereas there were 
four major down swings in real estate. 
The chart of the Real Estate Analyst 
depicting real estate cycles is interest- 
ing in that it shows that whereas stock 
market cycles tend to rise slowly and 
then break sharply, real estate cycles tend 
to rise quickly and then slowly decline. 


In the latter type of market it would 
be much easier for a trustee to liquid- 
ate an investment without substantial 
loss than in one where the decline is 
abrupt. 


First-Hand vs. Second-Hand Control 


N TROUBLED times real estate own- 
| pte has one definite advantage 
over any other form of investment. The 
control and the workout of the invest- 
ment is entirely in the hands of the 
owner. He knows all the facts about 
the property. He is free to handle it 
any way he thinks best. If a stock or 
bond issue runs into trouble, the trustee 
has the alternative of either selling in a 
market which undoubtedly is then ser- 
iously depressed, or leaving his salva- 
tion in the hands of others, such as the 
courts or protective committees. 


It seems clear to me that the right 
type of real estate investment, if held 
under adequate trust powers to deal in- 
telligently and freely with it, constitutes 
a desirable investment for a certain por- 
tion of many trusts. For example, a 
smaller trust which had acquired through 
foreclosure a small piece of property 
well located and yielding a satisfactory 
return. 


If sold, the proceeds would, under the 
terms of the trust agreement, have to be 
invested in bonds or mortgages, no pro- 
vision having been made for the pur- 
chase of stocks or real estate. Would 
it be in the best interests of the trust 
in this instance to press the sale of this 
property which is the only asset which 
might afford protection against a decline 
in purchasing power of currency? 

One may ask how can we account for 
the opinion prevalent among many trust 
men that there really never is any place 
for real estate in the permanent trust 
investment portfolio. Several reasons 
seem to explain this attitude, none of 
which appears to result from any inher- 
ent weakness in real estate but rather 
from reasons entirely extraneous to it. 


Varies as Greatly as Securities 


ENERALLY the trustee acquires 
real estate either by succeeding 
to the ownership of a donor or testator 
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or by foreclosure of mortgages. Many 
properties so acquired are not the type 
of property which is satisfactory for a 
permanent trust investment. They were 
not selected with that objective in mind. 
A property may have been entirely suit- 
able to a donor for business or personal] 
reasons, but is entirely unsuitable for a 
trust. 


Similarly, a property which might be 
entirely satisfactory as security for a 
mortgage, in that it offered a substan- 
tial margin of security and was likely 
to find a ready sale market, would not, 
in most instances, be desirable to hold as 
a permanent investment. If the real es- 
tate in trust accounts consisted prin- 
cipally of well located income-producing 
real estate which the trustee had se- 
lected for its investment qualities, I be- 
lieve there would be an entirely differ- 
ent feeling. 


The tendency to condemn all real es- 
tate, as the result of failure to discrim- 
inate between suitable and unsuitable 
properties, is frequently accompaned by 
another tendency: namely the failure in 
comparing real estate and its record with 
other forms of investments, to make sim- 
ilar comparisons. May there not be a 
tendency in thinking of the problems of 
the real estate owners to think of the 
owner of the equity in a property sub- 
ject to a 1929 mortgage, rather than of 
the owner of real estate clear of indebt- 
edness ? 


Obviously it is not fair to compare the 
problems of the owner of mortgaged 
property with the man or trust owning 
stocks outright. However, if we com- 
pare them with those of the man who 
held stocks subject to a 1929 margin 
account the property owner’s troubles 
may seem light. So, too, vacant or other 
non-income producing property should 
not be compared with high grade income 
producing investments. Purely specula- 
tive real estate holdings cannot fairly be 
compared with high grade investment 
stocks. The type of real estate which 
in my judgment has a proper permanent 
place in the trust investment portfolio 
is clear, well located, income producing 
property. 
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Discretionary Powers Needed 


ECONDLY, the lack of provisions in 

trust instruments giving trustee full 
power to deal freely with the real estate 
also is likely to account for this attitude. 
Such powers are particularly essential in 
the efficient and successful management 
of real estate. 


To illustrate: A trust agreement pro- 
vided that the property should be held 
by the trustee as long as it produced an 
income. When it reached the stage of 
deterioration where it no longer pro- 
duced an income, it was then impossible 
for the trustee to salvage any substantial 
portion of its original value. Did this 
prove that real estate generally, or even 
this particular property, was unsuitable 
for a trust? The donor would have pro- 
duced similar results if he had provided 
that certain bonds were to be held until 
they no longer paid interest. 

A home was left by a testator who 
provided that his widow should be per- 
mitted to live in it as long as she desir- 
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ed to do so. She survived the testator by 
many years. During that time, the 
neighborhood in which the home was 
located completely changed and declined. 
When she died the trustee realized very 
little from the sale of that property. 
Was this the fault of the property? Had 
not the donor by that provision accom- 
plished one of the primary objects of 
leaving an estate, namely, to provide a 
home for his wife for the balance of her 
lifetime? As compared with the attain- 
ment of that objective, it seems to me 
it was of little consequence that the home 
finally did not produce a large salvage 
value for a distant remainderman. 


Would not an effort on the part of 
trust institutions to educate donors to 
the importance of granting the trustee 
broad powers to deal with real estate, 
as well as with other forms of invest- 
ment, if successful, tend to eliminate 
many of the unsatisfactory experiences 
with real estate which have occurred in 
the past? 


A Job for Skilled Management 


ERHAPS there is one inherent weak- 

ness in real estate, namely, the fact 
that so many people consider themselves 
thoroughly qualified to pass opinions on 
the value of real estate and how it should 
be handled. I think this is a weakness 
inherent in human nature rather than in 
real estate. Beneficiaries, who quite gen- 
erally admit their lack of knowledge of 
stock and bond investments, are prone to 
offer criticism of values and management 
of trust owned real estate. This general 
tendency may lead to trust institutions 
attempting to handle their real property 
without providing the same expertly 
trained personnel as is provided to handle 
stock and bond investments. 


To untrained men the problems of an- 
alyzing and operating real estate may 
seem complicated and confusing. Man- 
agement of real estate assets is a more 
detailed and complicated procedure than 
that of handling some other forms of in- 
vestment. To be successful in it exper- 
ienced and skilled personnel is required. 
However, I believe that in many re- 
spects real estate operations are much 
simpler to experienced personnel than 
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are the problems in handling other forms 
of investments. For example, is the reg- 
ular study of changing neighborhoods a 
more difficult one than the study of 
changing and declining industries or 
companies? 

Investments in industry are wide- 
spread; first hand‘ analysis is difficult. 
Many have already found that reliance on 
published statistics and data alone is not 
sufficient. Real estate investments on 
the other hand are likely to be localized 
in the territory in which a trust institu- 
tion is located. Therefore, first hand 
study of the neighborhoods in which 
trust real estate is located is compar- 
atively easy. Once neighborhoods have 
been studied and classified, changes are 
not rapid. They do not occur overnight, 
as do new inventions and new processes 
affecting industry. 

The basic analysis which the F. H. A. 
has made of cities throughout the entire 
country and of the neighborhood trends 
in those cities and the procedures which 
it has established for analyzing and rat- 
ing a given property do much to point 
the way in which a trust institution 
could simplify the handling of its real 
estate by the establishment of good or- 
ganization and procedure. 


Why the Unfavorable Attitude? 


NE criticism heard is that each 
property in each trust requires its 
own analysis as compared with the sim- 
plicity of examining one corporation, the 
stock and bonds of which may be held in 
a large number of trusts. Is not this 
fact offset in a large degree by the fact 
that the data on the ordinary piece of 
property is much simpler in its nature, 
much easier to analyze and much easier 
to secure in complete detail? The oper- 
ating figures on the average property are 
comparatively simple for any experienced 
real estate man to quickly analyze. And 
is he not on much safer ground in bas- 
ing his judgment on data which come 
from sources which he controls, which 
he knows are complete and which do not 
in any way attempt to conceal unpleasant 
facts? 
Another explanation occurs to me of 
the attitude of some trust men towards 





TRUST COMPANIES 


real estate. Perhaps they reflect the at- 
titude of their commercial banking asso- 
ciates. As security for commercial loans 
these bankers want none of it. In a 
commercial loan, security is desired 
which will liquidate the debt over a short 
period of time and which, if it becomes 
necessary to resort to the security, can 
be quickly marketed. 

Surely these characteristics are not es- 
sential to all of the assets of a trust 
estate. In general, the duration of the 
trust is for an extended period of time. 
True, a certain portion of the trust as- 
sets should be in readily marketable se- 
curities to meet special needs which can 
be foreseen, or emergency requirements 
which may not be foreseen. But as to a 
substantial part of the average trust 
estate, it is not likely that the necessity 
will develop of quickly liquidating all the 
assets of the trust. 


A Worthy Record 


HE uncertainty of present times, 
particularly with respect to the fu- 
ture purchasing power of the dollar, has 
led to increased emphasis on the neces- 


sity for diversification of investments. 
Fear of inflation has been one of the 
factors which has led trustees to further 


increase stock investments. But, do 
stocks afford the only or best hedge 
against this danger? Inflation might re- 
sult in one of two things, complete de- 
basement of the currency as occurred in 
Germany or substantial reduction in its 
purchasing power, as occurred in France. 
The record of real estate through the 
inflationary periods of these two Euro- 
pean countries justifies some study and 
consideration. One statement from the 
study entitled “Inflation” (American In- 
stitute of Economic Research, 1936) is 
rather significant: 

“Investments (largely bonds) which 
constituted the bulk of the assets [of 
German life insurance companies] had 
shrunk to 4.4% of their earlier value. 
Real estate retained over 40% of its 
worth. It is obvious that had these 
companies possessed larger real estate 
holdings they would have emerged from 
inflation in a relatively favorable condi- 
tion.” 
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True, the lot of the real estate owner 
during this period, with high taxes, high 
operating costs and ultimate rent con- 
trol legislation was a difficult one. But 
what does the record show with respect 
to the owner of stocks? When the crash 
came, sO many companies had become 
insolvent or were involved in financial 
difficulties that stocks were generally 
either wiped out or drastically reduced 
after the revaluation. On the other hand, 
after revaluation of currency took place 
real estate values gradually began to 
rise and within a year thereafter had 
regained a substantial portion of orig- 
inal value. 

Does not this experience suggest that 
real estate may have certain character- 
istics which may better enable it to ride 
out a real calamity, and therefore, in 
order to secure the maximum diversity 
of protection against risk, that some fair 
portion of trust assets could be wisely 
invested in real property? 

Have we permitted the fact that the 
real estate cycle moves more slowly and 
the market has not yet recovered as far 
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as have the markets in other types of 
investment, lead us to the conclusion that 
it will never reach the levels of these 
other markets? Or has the fact that 
so large a percentage of the neighbor- 
hoods in the larger cities have not shown 
substantial improvement or appear to be 
on the decline, led us to conclude that the 
future for all real estate appears un- 
promising? 

Surely, the fact that a very large per- 
centage of stocks and bonds which had 
substantial value in 1929 have not recov- 
ered their former values, had not caused 
us to conclude that no stocks are today 
suitable investments for trust funds. 


Examples of Justified Confidence 


\ 4 7 E find no panic on the part of the 
insurance companies to dispose of 
their real estate, though they have had 
to take over substantial amounts of real 
estate at the bottom of a real estate 
cycle. They seem to have every confi- 
dence that real estate values will again 
rise to a point where they will be able 
to liquidate these investments to advant- 
age just as they have done in the past. 
The very aggressive efforts of practical- 
ly every insurance company to make ad- 
ditional investments in mortgages on in- 
come producing property cannot be in- 
terpreted except as reflecting their gen- 
eral confidence in the future of real 
estate. 

Possibly their confidence, based on 
previous experience under similar con- 
ditions, suggests that the discomfiture of 
some trustees over their real estate ac- 
quisitions may be due to the fact that 
they are confronted with this problem 
on a large scale for the first time in their 
experience and do not have record of the 
outcome of similar situations in the past 
to guide present judgment. 

The fact that real estate is present in 
so many estates and trusts indicates that 
testators or donors have regarded it with 
sufficient favor to keep a portion of their 
capital invested in it. It is interesting 
to note that the expression of Marshall 
Field in his will that he had always 
found it advisable to invest half of his 
wealth in real estate, has resulted in the 
trustees of that estate keeping substan- 
tially that portion of the estate at all 
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times so invested. Evidence that that in- 
vestment policy has been successful is 
perhaps attested by the fact that the 
accumulated income from the estate, just 
turned over to Marshall Field III, is re- 
ported by the newspapers to have totaled 
$100,000,000. 

Trustees of institutions such as our 
two local universities continue to hold 
large amounts and to invest further sums 
in income producing real estate. Many 
of the largest estates in this country 
have been built on real estate invest- 
ments and trustees of those estates con- 
tinue to keep substantial portions of the 
estates so invested. In times when the 
problems of safeguarding the principal 
of trusts are as complex as they are 
today, a form of investment which over 
long periods of time has been as stable 
as real estate should not be disregarded 
in the serious consideration of any in- 
vestment program. 


Real Property to Have Longer 
Economic Life 


The economic life of real property is 
destined to be extended materially. This is 
the conclusion advanced by Leonard C. 
Smith, M. A. IL, writing in the current 
Journal of the American Institute of Real 
Estate Appraisers. 

“The unwarranted economic obsolescence 
of what would otherwise be usable property 
that has been common in our cities in the 
decades just past is practically non-existent 
jin any other country. And it is significant 
that in our country it is found in its most 
aggravated form in communities near the 
exploitation of natural resources. 

“In many cities it is becoming popular 
among people who are financially indepen- 
dent to take over a well-built, well-located 
old home or apartment building and to re- 
habilitate it with modern conveniences for 
their own occupancy or for a much improved 
type of tenant.” 


a 


S. E. C. Appointments 


Joseph L. Weiner has been appointed 
special counsel in the reorganization divi- 
sion of the Securities and Exchange Com- 
mission and George A. McNulty has been 
named an assistant general counsel of the 
Commission. 
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ASSETS 


Cash on Hand, and in Fed- 
eral Reserve and Other 
SSE .$115,121,307.57 
Exchanges, Collections and 
Other Cash Items 
United States Government 
Securities . . «  « 141,069,269.48 
Reconstruction Finance 
Corporation Notes 
Other Bonds and Securities 
Loans, Discounts and 
Bankers’ Acceptances 
Interest Receivable, Ac- 
counts Receivable and 
Other Assets . a 
Real Estate Bonds and 
Mortgages .. . 
Customers’ Liability for 
Acceptances and Letters 
oftees ..... 
Liability of Others on Ac- 
ceptances, etc., Sold with 
Our Endorsement. 
Equities in Real Estate 
Banking Premises—Equit 
and Leasehold 


42,151,881.89 


3,300,000.00 
16,813,634.91 


94,493,170.05 


4,804,108.88 
4,964,559.91 


6,093,946.73 


5,681,394.12 
812,426.52 


. 2,771,872.64 


LIABILITIES 


Deposits . $364,460,926.23 
Outstanding 
and Cer- 
tified 
Checks . 


Dividend Payable October 
ae = © aw 


Accounts Payable and Other 
Liabilities 


Acceptances and Letters of 
Credit . 


Acceptances; etc., Sold with 
Our Endorsement 


Reserve for Contingencies . 
Capital 12,500,000.00 


Surplus 25,000,000.00 
Undivided 


Profits 2,938,851.94 


12,830,178.10 377,291,104.33 


625,000.00 


3,486,833.64 


6,140,117.65 


5,681,394.12 
4,414,271.02 


40,438,851.94 


United States Government obligations and other securities carried at $21,107,668.47 in the above 
statement are deposited to secure public and trust deposits and for other purposes required by law. 
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Investment In A Changing World 


Traditional and Inflexible Concepts Vitiated by Managed 
Economy 


PROF. F. CYRIL JAMES 
Wharton School of Commerce and Finance, University of Pennsylvania 


T MUST be admitted that the prin- 
ciples and practice of trusteeship, as 
we now know them, are a modern devel- 
opment. Prior to the nineteenth century 
(with very few exceptions) it was ex- 
pected that the trustee would use the 
funds left with him in a fashion similar 
to that in which he invested his own 
estate, so that the welfare of the bene- 
ficiaries depended entirely upon the bus- 
iness acumen of the trustee. A high 
degree of financial and commercial abil- 
ity was necessary for the efficient man- 
agement of any estate, in such circum- 
stances, and it was difficult to distin- 
guish trust funds for other business in- 
vestments. 

Within the past century, that condition 
of affairs has been completely altered. 
A tradition has been fostered which re- 
gards trust funds as distinct from all 
other funds, which attempts to segregate 
them from any other assets handled by 
the trustee, which prescribes rules of ad- 
ministration that are designed to offer 
to the beneficiary a maximum of safety 
and to impose upon the trustee the min- 
imum of managerial responsibility. 
Broadly speaking, trust funds (unless 
the trustor provided differently) had to 
be invested either in real estate mort- 
gages or in bonds that were included in 
the legal list—a compendium that in- 
cluded little more than the obligations 
of strong political authorities and the 
first mortgage bonds of established corp- 
orations. 


“Automatic” Increase in Values 


LTHOUGH seldom stated in so many 
words, the natural result of these 
traditions has been to render the in- 
vestment of trust funds as automatic as 
possible. Obviously the trustee must be 


scrupulously honest, and it is equally 
apparent that the beneficiary will profit 
from the knowledge and care that the 
trustee exercises in selecting the partic- 
ular investments that he purchases. 
Moreover, it is common knowledge that 
no legal list was ever compiled scientif- 
ically enough or carefully enough to ex- 
clude the necessity of careful selection on 
the part of the trustee. 

But, when all this has been admitted, 
it still remains true that so-called “trust 
investments” were regarded as absolute- 
ly safe. Generation after generation, 
the value of real property had shown a 
continuous, though sporadic increase, so 
that the holder of mortgages or mort- 
gage bonds might reasonably expect to 
recover the amount of his investment, 
even if the borrower could not repay 
him, by taking over the underlying 
property. 

Similarly, in the case of public obliga- 
tions that were listed as suitable for 
trust estates, repudiation and default 
were so far outside the bounds of prob- 
ability that the trustee felt absolutely 
certain that the principal of the estate 
was safe. 


The Managed Currency Era Enters 


ET, on further reflection, it is clear 

that the soundness of these invest- 
ments, from the viewpoint of both trus- 
tee and beneficiary, rested primarily 
upon the existence of a stable monetary 
system. Well-selected trust investments 
offered a reasonable guarantee that the 
dollar-value of the estate would be as 
large when it was finally distributed as 
it had been at the time of its creation, 
but when the value of money fell pre- 
cipitously, as it did during the German 
inflation from 1921 to 1923, the greatest 
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efforts of the ablest trustee, if he oper- 
ated along traditional lines, could not 
prevent the loss of all the funds com- 
mitted to his charge. An estate of one 
billion dollars, invested in first class Ger- 
man government bonds in 1913, would 
have been worth somewhat less than one 
cent in 1923. 

Although economists and statisticians 
have demonstrated clearly that the value 
of the dollar was never stable in scien- 
tific reality, the gold standard (which 
was universally adopted during the nine- 
teenth century) offered a close approx- 
imation to stability. The objective cer- 
tainty of the gold dollar, or the pound 
sterling, provided psychic compensation 
for what appear, in retrospect, as moder- 
ate changes in the general level of prices, 
and the trustee who succeeded in pre- 
serving the gold value of his funds felt 
that he had accomplished all that could 
reasonably be demanded of him. 

Today, the situation has changed. The 
gold standard, as it was understood by 
the bankers of the nineteenth century, 
has been abandoned by every important 
country. The whole world is operating 
under a regime of managed paper money 
and, although most of the leading na- 
tions pay lip-service to the ideals of 
monetary stabilization, each of them, in 
actual fact, divorced its currency from 
gold for the purpose of undertaking an 
inflationary policy of greater or less ex- 
tent. 


Insidious Effects of Depreciation 


HESE are factors of tremendous sig- 
nificance to the trustee, since trust 
funds are usually set up for rather long 


periods of time. In theory, policies of 
monetary stabilization might be expected 
to simplify this investment task, by of- 
fering a monetary unit less liable to 
fluctuations in value than any previous- 
ly known, but in practice the trustee has 
no reason to feel overjoyed. 

In the first place, monetary manage- 
ment is beset with difficult and barely- 
comprehended problems that might bring 
to disaster the most sincere efforts to at- 
tain stability, while in the second, we 
may doubt the sincerity of the efforts 
that are actually being made. The gold 
standard, as has been suggested, was 
abandoned by the United States for the 
purpose of facilitating inflationary poli- 
cies, and inflation has been the avowed 
goal of the Administration ever since 
it came into office. 

Moreover, even if a political change 
should occur in Washington within the 
next few years, it is doubtful whether 
we could avoid the danger of further 
inflation. Policies of deficit-spending are 
always popular with large sections of the 
electorate: debt retirement is immense- 
ly unpopular. Moreover, for many years 
to come, it is probable that governmental 
authorities will attempt to cure each 
successive depression by larger and 
larger spending programs. 

This dees not mean that the United 
States is at this moment hovering on 
the edge of a catastrophic inflation that 
will cut the dollar to a small fraction of 
its present value within a year or two. 
Such a development is not impossible, 
but it is much more probable that we 
shall experience a continuous but spor- 
adic inflation spreading over many years 
—an undramatic depreciation in the 
value of the dollar that will whittle away 
the substance of estates slowly but all 
too surely. 


Return to Flexible Management 


OW shall a trustee invest money 

in such circumstances? Govern- 
ment bonds will undoubtedly preserve 
the dollar-volume of the estate—but they 
offer no protection at all against depre- 
ciation in the value of the dollar. Real 
estate mortgages and corporation bonds 
suffer from the same defect while, in 
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addition, they may entail a shrinkage in 
the estate as a result of business failures 
arising from the combined effects of on- 
erous social legislation, governmental 
regulation and the growing burden of 
taxation. 

All of the traditional principles of 
trust investment are, therefore, vitiated 
by the circumstances in which we find 
ourselves. The pleasant certainty of the 
late nineteenth century seems to have 
vanished in the twentieth, and we are 
compelled to revise our ideas. Only by 
means of a return to more flexible prin- 
ciples of trust administration is it pos- 
sible to meet such a situation as that 
which confronts us. 


As an intermediary step between 
traditional practice and the policies sug- 
gested below, some attempt might be 
made to increase the use of “market- 
basket bonds”—obligations with variable 
dollar-values adjusted from time to time 
in terms of some agreed index of the 
value of money. This is a device of all 
periods of transition. It is, however, 
a clumsy method, creating many prob- 
lems and impracticable as a permanent 
basis of investment policy. 

In the long run, if trustees are to per- 
form their fiduciary functions satisfac- 
torily, it is apparent that they must 
again undertake untrammelled discre- 
tionary management of the estates com- 
mitted to their charge. Investments in 
stocks and in real estate—the only pos- 
sible hedges against long-run inflation 
—must become as important as, if not 
more important than, investments in 
bonds and mortgages. 

The Trustee, in fact, can only succeed 
in his task if he is willing to become a 
managing entrepreneur since, when the 
monetary system of a country shows 
signs of weakening, we are forced back 
to the underlying realities of production 
and distribution. 


Liberalization Requires Greater Facilities 


UCH a change in the principals of 
trusteeship would naturally involve 
important alterations in current prac- 
tice. On the legal side, it is apparent 
that the regulations imposed on trustees 
by courts and legislatures must be liber- 
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alized along lines that will allow greater 


freedom of action in the selection of 
desirable investments, while trustors 
must be encouraged to refrain from rigid 
instructions in wills and other deeds of 
trust. 

No matter how well-informed the in- 
dividual may be, no matter how wise 
a particular restriction may seem at the 
time when it is imposed, it can only 
serve, in the long run, to restrict the 
power of the trustee to meet the chang- 
ing conditions that confront him. If a 
particular trustee is considered capable 
of assuming the management of an es- 
tate he is entitled to expect that he will 
be allowed to use all of his ability and 
intelligence in administering the trust. 

But it is clear that the routine pro- 
cess of trust administration must be 
altered just as much as legal regulations 
are liberalized. Wider fields of choice 
in the selection of trust investments ne- 
cessitate the acquisition by the trustee 
of detailed and accurate knowledge re- 
garding types of security and fields of 
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economic activity that have hitherto 
been largely outside his field of opera- 
tions. 


Moreover, since skillful administration 
in the light of changing circumstances 
requires constant study, and frequent re- 
construction, of the portfolio, it is ob- 
vious that this knowledge must be kept 
up to date. In the case of large trust 
companies, which already handle a con- 
siderable volume of discretionary trusts, 
these changes may not occasion any par- 
ticular alarm, but in many cases of small- 
er institutions they will impose a great- 
er burden of administrative labour on 
the trust officers and require consider- 
able expansion of the research and in- 
vestment departments. 


Forward—or Backward? 


UCH a revolution in trust adminis- 

tration, moreover, must inevitably 
tend to increase the costs of handling 
the estate. But in view of the fact that 
successful administration along the lines 
suggested will tend to augment the in- 
come received under the trust, as well 
as preserve the principal from loss, it 
is not unreasonable to suggest that the 
standard scale of fees (fixed on the basis 
of a much less comprehensive service) 
should be raised to a remunerative level. 


Indeed, the experience of a few in- 
dividual trustees and successful invest- 
ment counsellors suggests that the public 
is prepared to pay very much more than 
the standard charges now imposed by 
trust companies, provided that it can ob- 
tain the comprehensive service that is 
necessary to enable it to meet the chang- 
ing conditions of economics and finance. 


The problems which will confront trus- 
tees in the immediate future are vastly 
more difficult than those which were 
recognized by the pre-war generation. 
But, as a result of this very fact, at no 
time during the past century has there 
been greater need for scientific and sound 
investment, in the interests of the pre- 
servation of property, and the commun- 
ity is waiting eagerly to see if the mod- 
ern trust company will meet the chal- 
lenge. 
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Removing Tax Exemption of 
Government Securities 


Presenting the results of a study of 
the debt position of the 175,000 govern- 
mental units in the United States, the 
Committee on Debt Adjustment of the 
Twentieth Century Fund recently made 
public a recommendation that “further 
new and refunding issues of securities by 
the federal, state and local governments 
should not carry exemption from income 
taxes.” 


According to the Committee, which is 
headed by J. Lionberger Davis, Chair- 
man of the Board of the Security Na- 
tional Bank Savings and Trust Con- 
pany of St. Louis, tax exemption “makes 
it unhealthily easy for government bodies 
to go into debt” because they can get 
money at a lower rate of interest than 
otherwise. It also makes debt invest- 
ments too attractive to wealthy people 
who can best afford to run the risks of 
direct ownership in stocks, real estate 
and other equities. 


The Fund’s study of the American 
government debt structure during the 
post-war period discloses three changes 
of great importance which have recently 
taken place: (1) while the federal gov- 
ernment debt has been increasing rapid- 
ly since the depression began, the debts 
of state and local governments have ac- 
tually declined since 1933; (2) the enor- 
mous increase in the debt owed by the 
federal government has been consider- 
ably offset by greatly increased holdings 
of cash and claims against assets of gov- 
ernment agencies—which make _ the 
simple “national debt” figures mislead- 
ing; and (3) banks, life insurance com- 
panies and other credit institutions have 
bought almost all the new issues of gov- 
ernment bonds, which means that the 
savings of individuals, flowing through 
such institutions, have gone almost en- 
tirely into government bonds in recent 
years. 


According to the annual report of the Bur- 
eau of Insurance and Banking of the State 
Corporation Commission, there were on De- 
cember 31, 1937 a total of 68 trust empow- 
ered national banks in Virginia. 
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ANTWERP 


Condensed Statement, September 30, 1938 


RESOURCES 


Cash on Hand, in Federal Reserve Bank, and Due 
from Banks and Bankers 

Bullion Abroad and in Transit 

U. S. Government Obligations 

Public Securities 

Stock of the Federal Reserve Bank 

Other Securities 

Loans and Bills Purchased 

Credits Granted on Acceptances 

Bank Buildings 

EEE er een eee " 

Real Estate Bonds and Mortgages - 

Accrued Interest and Accounts Receivable 


LIABILITIES 
ean _ananaa-n----------------------. § 90,000,000.00 
170,000,000.00 
12,041,182.65 


Capital 
Surplus Fund . 
Undivided Profits 


Dividend Payable October 1, 1938 
Miscellaneous Accounts Payable, Accrued Interest, 
» ER ee ec eR reat 
Items in Transit with Foreign Branches 
Acceptances $36,871,247.06 
Less: Own Acceptances Held for 
| ET RT _  17,622,631.40 
Liability as Endorser on Acceptances 
and Foreign Bills 
Agreements to Repurchase Securities Sold 
Deposits $1,535,019,694.53 
Outstanding Checks 38,121,372.71 


$ 700,989,773.31 
29,187.00 
538,502,059.88 
54,049,306.82 
7,800,000.00 
18,283,727.39 
514,134,594.37 
19,248,615.66 
12,272,538.61 
682,944.16 
1,911,117.98 
30,890,879.80 


$ 272,041,182.65 
2,700,000.00 


19,988,037.44 
2,106,123.99 


19,248,615.66 


9,246,498.00 
323,220.00 


1,573,141,067.24 


$1,898,794,744.98 


Securities carried at $13,278,573.07 in the above Statement are pledged to qualify for 
fiduciary powers, to secure public monies as required by law, and for other purposes. 


(Member Federal Deposit Insurance Corporation) 
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The Road to New Business 


Sustained Coordination of Selling Forces 


CRAIG R. SMITH 
Assistant Vice President, Central Hanover Bank and Trust Co., New York 


ROWTH of any institution is prim- 

arily a responsibility of the presi- 
dent and, through him, of every officer 
and employee in the organization. Hasn’t 
your own bank reached its present place 
in the community largely through labor 
and effort on the part of the members 
of your organization who have placed 
on your books the business you now 
have? Not only duty but self-interest 
as well demands from each of us our best 
efforts in furthering the growth of our 
institution. Bankers are human, I sup- 
pose, and self-interest looms large in all 
of our daily life and work. 


One of the best ways of obtaining 
new business is to retain the business 
you already have and to develop it along 
new and different lines. Your best ad- 
vertising, your best salesmen are your 
satisfied customers. Unless you can give 
the highest type of service, you should 
not be in the trust business. We must 
see to it that our official staff is familiar 
with it and believes in it. We are assum- 
ing that you have in your institution a 
trust department of which you can be 
justly proud—whose business you wish 
to see enlarged and increased because by 
so doing your own job will grow in im- 
portance and remuneration, and also, be- 
cause you know that your services are 
vitally important to the individuals of 
your community. 


A Helpful Service 


Is it true, I wonder, that many trust 
administrative officers are so busy with 
the immediate daily problems that they 
sometimes lose sight of the particular 
benefits of the service they render to the 
people of the community? Is most of 
our time spent in handling the few ac- 
counts that are troublesome, so that the 
many people who are satisfied are over- 
looked ? 


Among the many benefits of trust ser- 
vice, there is one that trust companies 
can render which we may sometimes 
overlook. Because it is a free service, 
perhaps its full value is not appreciated, 
but it is very important to the customer 
from a dollars and cents standpoint. I 
refer to what we call “Estate Planning.” 

It is a human failing to be more con- 
cerned about making a dollar today than 
about providing for the certain contin- 
gency of death. Therefore, you can 
render no greater service to your cus- © 
tomer than to convince him of the im- 
portance of making a well-planned will 
and of making it now. 

One side of this problem of develop- 
ing a proper estate plan is legal—dis- 
tinctly the province of the attorney. The 
other, which we might call the “business 
side” of estate arrangements is just as 
definitely the function of the modern 
trust company. In settling the hundreds 
of estates which have gone through our 
trust department, we have had the op- 
portunity of seeing the mistakes men 
make on this “business side” and learn- 
ing how they can be avoided. 

In view of the rapid increase in estate 
taxes in the past ten years, we are not 
surprised to read about men of national 
prominence liquidating important col- 
lections in their estates. Such men, with 
the best advice obtainable, undoubtedly 
have learned that unless careful thought 
is given to providing cash to pay these 
taxes, enforced liquidation for that pur- 
pose may prove an almost unbearable 
burden on their estates. 

These are, of course, exceptional cases, 
but they illustrate the importance to 
every man of property of reviewing his 
estate plan with competent advisers, in 
order to reduce as far as possible the 
impact of these high taxes on his estate. 
I am not talking about tax evasion but 
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no man is expected to pay more taxes 
than necessary. 

Not one out of three wills probated 
today is a wholly adequate will. By an 
adequate will, I mean a will that disposes 
of the property involved with thoughtful 
intelligence so as best to conserve the 
property itself and the welfare of those 
to whom it is left. Perhaps we could 
safely say that 90% of the wills which 
go to probate are capable of improve- 
ment. 

In saying this, I do not reflect upon 
the attorneys who drew these wills. I 
hold that the responsibility lies squarely 
on the shoulders of the testator. He tells 
the attorney what he wants to do, often 
without disclosing all of the pertinent 
facts concerning his financial and family 
situation. Furthermore, he is very apt 
to think that, once his will is completed, 
he has no further cause for concern, not 
realizing the importance of constantly 
reviewing its provisions. 


Value of Trust Department to Bank 


Whether or not your trust department 
is profitable it is certainly true that some 


trust departments are making substan- 
tial profits year after year, and other 
trust departments, more recently organ- 
ized, are gradually reaching that point. 
Profits are hard to make in the trust 
business, but tell me, if you can, where 
or in what business it is easy to make 


profits in these times. And, aside from 
direct profits, a strong trust department 
has an important bearing on the profit 
of your banking department—which is 
a point sometimes overlooked by bank- 
ing officers. 


Surveys made by research organiza- 
tions and advertising firms indicate that 
the potential market for trust service is 
still tremendous. I have seen estimates 
that less than 20% of the larger estates 
are being administered by trust com- 
panies today. This figure naturally var- 
ies in different parts of the country, but 
there is still a vast field for trust devel- 
opment in any locality. If that is so, is 
it not because so many people are not 
familiar with the advantages of trust 
service? And, is it not our duty to edu- 
cate them by the printed or spoken word 
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to realize the merits of what we have to 
offer? 

How many banks are at that point in 
their history where an efficient and cap- 
able trust department has been built up 
—a volume of trust business has been 
obtained over the years to the point 
where a much larger volume of business 
could be handled without increase in per- 
sonnel, thus making it a really profitable 
department. Yet so far there has been 
developed no real coordinated effort, 
either to educate the potential customers 
in your community or to organize your 
internal efforts with a view to obtain- 
ing the large volume of new business 
desired which is now going elsewhere. 


A Three Point Program 


How can we organize our efforts to 
educate the people of our community to 
the advantages of our trust service, and 
how can we actually obtain the business 
for our trust departments? Any new 
business effort should involve consider- 
ation of three important factors: Gen- 
eral advertising, direct mail, and per- 
sonal solicitation. 

Except in a limited sense, advertising 
(display advertising in newspapers and 
magazines) cannot, by itself, bring trust 
business to your bank. There are three 
types of advertising, however, which 
have a definite bearing on new trust 
business: Educational, Competitive and 
Reminder. 

As a whole, I think banks have done 
no more than a mediocre job of adver- 
tising. There are, of course, outstand- 
ing exceptions—campaigns which have 
been very successful—but, by and large, 
trust advertising is not generally inspir- 
ing reading. Is this because too often 
the responsibility for advertising is 
placed in the hands of some executive 
who considers it only a chore? 


It has always seemed to me that such 
questions as how much or how little 
should be spent for advertising are mat- 
ters which should go before your man- 
agement—that a definite budget should 
be prepared in advance of each year. It 
is advisable first to analyze the specific 
problems with which your bank is con- 
fronted. What do you want to accom- 
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plish with your advertising? Do you 
want to build or retain good will? Must 
you educate your people in trust mat- 
ters? Do you want inquiries for trust 
material which can be followed up? 

I would certainly suggest the import- 
ance of obtaining the assistance of an 
advertising agency. Experience is a val- 
uable commodity, and yet because adver- 
tising is an art rather than a science, 
every one has his own opinions and often 
does not hesitate to express them in 
praise or criticism of an advertisement 
without any real appreciation of the pur- 
pose it is designed to accomplish. 


Purpose of Direct Mailings 

Most of our trust advertising dollar, 
allocated to new trust business, goes into 
direct mail—booklets, folders, and let- 
ters. The reason is that potential cus- 
tomers constitute only a fraction of the 
entire population in our area. Decide 
what you wish to accomplish first—and 
then look for the material that will aid 
your purpose. 

For instance, we at Central Hanover 
believe, rightly or wrongly, that we have 
a sophisticated audience, and that most 
such men and women know what a trust 
is and how it operates. So we try to 
convey the idea that we are especially 
qualified to help them with their estate 
problems. We try to do this in our 
booklets, directly by discussing ways and 
means of reducing estate shrinkage, or 
indirectly by discussing such things as 
investment policies under wills or new 
developments in tax or trust matters. 
We try to give the reader valuable in- 
formation he may not already have. We 
want to tell a man what trust service will 
do for him and his family. Automobile 
companies have long since learned that 
people are not nearly so interested in 
the mechanical insides of a car as they 
are in whether it will take them where 
they want to go safely, comfortably, and 
economically. Secondly, we want our 
booklets by their content and appearance 
to reflect the character of our bank. 

When you have decided to use a par- 
ticular booklet, your job has only well 
begun. Distribution is at least half the 
problem. You can leave copies in a 
prominent place in the lobby on the 


A Coordinated Force 
for New Frust Business 


Pp URSE Coordinated Programs 
for the development of new trust business 
contact five important groups... your own 
organization; directors, officers and staff of 
your institution; attorneys; life underwrit- 
ers; trust prospects. Each is a proven 
source of new business, or a “center of in- 
fluence” from which new business may be 
directed to your institution. 


The Purse plan organizes these contacts; 
directs the entire effort along lines suited to 
your particular situation; and times each 
unit of contact so that, without effort or 
detail work on your part, the entire Pro- 
gram moves along smoothly toward a defi- 
nite goal. 


Would you like to see what others are do- 
ing with this type of Program? Would you 
like evidence that it builds cumulative re- 
sults, produces both present and future 
business? Sign your name and address on 
the margin of this page and mail it to us. 
You will promptly receive facts, without 
obligation. 
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theory that it might do some good. You 
can mail it out to a selected list of pros- 
pects, as a matter of general educational 
advertising, or send letters or folders 
and ask your prospects to write in for 
the booklet. We usually prefer the lat- 
ter. 

Some years ago, a leading department 
store in New York made a survey among 
well-to-do people and discovered that 
they received between 30 and 40 pieces 
of direct mail material every day. That 
is real competition for your material. 

Last May we prepared a booklet de- 
signed to solicit safekeeping or agency 
accounts, which explained the capital 
gains and losses provisions of the new 
Federal Revenue Act. A letter offering 
this booklet was mailed four days after 
the Act went into effect, and we received 
replies from 26% of our list. Two weeks 
later, a second one was sent to those 
who had not answered and we received 
an additional 9% response. Of course, 
the timeliness of the message accounted 
for its exceptional result. 


Organization for Making Contacts 


But before the prospect takes any ac- 
tion, the chances are he must be brought 
into direct contact with the trust officer. 
That is the focal point at which all our 
effort must be aimed. We must organize 
our internal efforts to bring about this 
interview between the client and the 
trust officer. Just a hit-or-miss method 
—a temporary stimulation of your staff 
—will not work. It must be a sustained, 
continuous effort of the entire staff of 
the bank—working along on a definitely 
formulated plan—to be really effective. 

Some education within your organi- 
zation will probably be necessary, wheth- 
er by group meetings of your staff or by 
individual conversations with various 
officers. They should know the funda- 
mental merits of trust service—they 
should be familiar with your general 
policies and practice, at least to the ex- 
tent of recognizing a good prospect when 
they see one. Selection is very important 
—you cannot afford to take all the busi- 
ness that is offered to you. 

Your plan should be designed with a 
view first of cultivating the present cus- 
tomers of your bank on behalf of the 
trust department. Second, to cultivate 
the other contacts of your officers, and, 
third, to cultivate all the desirable people 
in your community. In organizing this 
effort within the institution, the initial 
stimulus should come from the top, but 
each officer should have an integral part 
in your plan to develop business. 

It should be the responsibility of each 
officer to provide all the information at 
his disposal regarding the depositors as- 
signed to him and any other contacts he 
may have. From these names comes 
your material for a mailing list and 
prospect file. And he should keep you 
informed of any new development which 
might be useful. 


The Focal Point 


Suppose a man who has been classi- 
fied as a good prospect for your trust 
department comes in and sits at the desk 
of your commercial officer. At the end 
of the interview there is a few minutes 
in which they relax and talk about al- 
most anything. We have often found 
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this the best time to introduce the sub- 
ject of personal trusts. A few questions 
asked in an easy natural manner, with- 
out any element of solicitation, will often 
develop an excellent opening. 


A few comments as to what you can 
do for him will arouse his interest. We 
believe it is not advisable at this point 
for the officer to go into any detail. 
Rather, we feel that the primary object 
of his approach should be to impress the 
importance of the subject and the value 
of the information at the disposal of the 
trust officer in helping people solve their 
important estate problems. 


There are two groups of people who, 
while not members of your organization, 
are very important to your trust depart- 
ment—whose good will it is necessary to 
obtain and hold—who can influence or 
direct a very substantial amount of bus- 
iness to your bank year by year. I refer, 
of course, to attorneys and life insur- 
ance men. 

Let us assume that the prospect is a 
depositor in your bank and a successful 





431 


business man. He has never shown any 
interest in your trust department ser- 
vices, but at the request of a banking 
officer he has agreed to talk to you, the 
trust officer. Let us remember that he 
has demonstrated unusual ability by 
building a substantial estate, and conse- 
quently is experienced, logical in his 
thinking, and well able to make his own 
decisions after he knows the full facts 
in the case. 

He probably does not know the full 
truth about trust service and what it 
can do for him. In all probability, he 
has certain preconceived ideas on the 
subject which he has learned over a 
period of years. And the very fact 
that he has not voluntarily come to see 
you leads us to believe that it is not an 
altogether favorable picture. We must 
give him the true picture of trust ser- 
vice, replacing the picture in his mind 
with the one we know is the correct one. 
We must do so by giving him all the in- 
formation necessary —all the facts he 
needs to arrive at a proper solution to 
his problems. 





Retention of Trust Investments 


Protective Policies and Fallibility of Market Quotations 


BRADLEY B. BROWN 
Vice President and Trust Officer, American Trust Company, San Francisco, Calif. 


HE trustee’s greatest opportunity 
for demonstrating its superior skill 
and experience in investment handling 
lies less in the selection of new invest- 
ments, than in the care of new invest- 
ments after purchase, and in its treat- 
ment of investments received in kind. 
For a complete conception of the far 
reaching influence of trust investment 
policy, the trust man needs a perspec- 
tive extending beyond balance sheets, 
earnings, statements, ratios, and other 
statistics—he must visualize the homes 
of his trust beneficiaries, their mode of 
living, their plans for travel and for the 
education of their children. Better will 
he see his task in its true setting when 
he considers that the maintenance of 


these things depends on the successful 
financial administration of the trust, 
and when he remembers that it is the 
desire of others to provide these things 
for themselves and for their dependents 
that makes the trust business possible. 


There is a growing tendency for new 
trust instruments to give the trustee 
the broadest possible authority to hold 
original investments as long as it be- 
lieves it should do so in the exercise of 
its discretion. 


“Risk” Securities 


If among the property received in 
kind there are issues which, though well 
known and readily marketable, are 
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speculative in any degree, the trustee 
cannot continue to hold them without 
exposing itself to the criticism that it 
has not acted prudently, even though it 
can show that it has been diligent, be- 
cause the mere fact that such securities 
were speculative is in itself an indica- 
tion that they were not generally well 
regarded for purchase or retention by 
conservative and prudent investors. 
This does not mean that a trustee should 
invariably liquidate all speculative se- 
curities immediately upon receipt, but 
a trustee must be prepared to reckon 
with a possible liability if it does not 
liquidate. 

The trustee’s liability is greatest in 
retaining securities of closely held cor- 
porations, particularly their stocks, 
since it is harder to keep currently in- 
formed about their affairs, and since in 
the event of loss the trustee may be 
charged with failure to take some ac- 
tion to influence or aid the management 
by which the loss could have been avert- 
ed. Moreover, if claims are made 


against the trustee, there is a danger 
that a court, looking at the facts in re- 
trospect, will be harder to convince that 
the trustee has acted diligently and 
prudently than it would be in a situa- 
tion whose background were a matter of 
more common knowledge. 

A corporate trustee needs to be ever 
alert to avoid the retention of invest- 
ments which may result in claims 
against it, because even though it is ina 
position to establish the absence of legal 
liability, it may be found expedient to 
settle the claim; or if the claim is resist- 
ed, the publicity incident to ensuing liti- 
gation cannot but be hurtful. Whether 
or not a loss is followed hy a claim, it is 
bound to react unfavorably, since many 
people are sure to hear of it and to form 
conclusions based on an incomplete 
knowledge of the facts. 


Distinctions of Trustee Attitude 


For a trust relationship to work out 
satisfactorily, it is essential that the 
trustor and the beneficiaries have a 
clear understanding of what the trustee 
can and cannot do. 

A complete mutual understanding 
from the outset between trustee and 
beneficiary is of inestimable value in 
avoiding subsequent misunderstandings 
and disappointments, and paves the way 
for smooth administration of the trust. 
The necessary sales of unsuitable hold- 
ings out of a trust received in kind, and 
their replacement with others of better 
quality but of lower yield, usually 
brings about a reduction in income. As 
such changes ordinarily require a con- 
siderable time before the list has been 
put in proper shape, the life tenant will 
be alarmed by having his income con- 
tinually scaled down, unless he has had 
the program and its reasons explained 
to him, and has been given some idea of 
about how much income there will be 
on completion of the changes. 

The trustee is confronted with an en- 
tirely different set of considerations 
from those which presumably actuated 
the owner in his dealing with the prop- 
erty. To begin with, the living require- 
ments of the beneficiaries, which here- 
tofore were perhaps met out of the trus- 
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tor’s earnings, must now be provided out 
of the income from the trust property. 
Investments whose value and earning 
power depended on his personal partici- 
pation in management now have a com- 
pletely altered status. If any of his 
stocks enabled him to hold a position 
with a remunerative salary, that reason 
for retention no longer exists. Senti- 
ment no longer has any place in the pic- 
ture. Under this new set of conditions 
the trustee cannot be guided by the pre- 
cedents established by the owner’s 
methods of handling his investments. 

Lack of a full advance understanding 
between trustor and trustee as to the 
probable course of action to be followed 
by the latter, or lack of clear and unmis- 
takable clauses in the trust instrument, 
defining the powers and immunities of 
the trustee, will seriously handicap it 
in carrying out the purposes of the trust 
with safety to itself. Minutes spent dis- 
cussing these matters with trustors will 
save hours of later discussion with 
beneficiaries. 

Some of the difficult decisions relating 
to retention of trust assets have to do 
with the conflicting interests of life ten- 
ant and remainderman. Since questions 
adversely affecting a life tenant can be 
promptly settled as they arise, while 
those affecting the remainder interest 
cannot be settled until the termination 
of the trust, the trustee must, for its 
own protection, resolve many questions 
against the life tenant which would be 
decided in his favor were the trustee 
sure of its authority to do so. 


In some trusts, such as those estab- 


lished in connection with divorce set-_ 


tlements or in the compromise of law- 
suits, the trustor may be more interest- 
ed in the preservation of the remainder 
interest than with the size of the life 
tenant’s income. In the most instances, 
however, the trustor’s primary concern 
is the welfare of those named as income 
beneficiaries. As the courts are in- 
clined to give great weight to remain- 
dermen’s interests, the trustee’s full ac- 
complishment of the real purposes of a 
trust, particularly in the retention of 
investments, requires clauses in the 
trust instrument clearly stating whose 
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interests the trustor intends to be para- 
mount. 


Unfamiliar and Restricted Market Items 


In connection with each item in a new 
account with which the trustee is not 
already familiar, balance sheets and 
earnings statements covering a reason- 
able period of years must be speedily 
obtained; the ability and integrity of 
the management must be inquired into; 
the company’s competitive position in its 
field must be investigated; and the posi- 
tion and prospects of the industry as a 
whole must be reviewed; assets such as 
real property must be checked as to val- 
ue. 

If a given security is closely held, an 
investigation will need to be made to 
ascertain who are possible purchasers 
and what prices they may be willing to 
pay. There may be holdings of stock 
of size sufficient to entitle the trustee 
to representation on the boards of di- 
rectors. Such representation may be 
advisable, but in some instances it is 
preferable not to have the trustee’s nom- 
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inee assume an obligation toward other 
stockholders by going on the board, but 
rather to use the trustee’s rights as a 
stockholder to examine the books and 
corporate records, as a basis for exact- 
ing from the management such informa- 
tion as it may require. 

Certain items will be found unsuit- 
able for retention, but because of un- 
favorable market prices or for other rea- 
sons they will be earmarked for even- 
tual sale, and will have to be watched 
meanwhile. These are the heaviest 
contributors to the overhead cost of in- 
vestment review, and call for the most 
careful handling to insure that they do 
not become the subject of claims 
against the trustee. In disposing of se- 
curities that do not have a broad mar- 
ket, and of real estate, great care must 
be exercised to see that the best pos- 
sible price is obtained. 

If a trustee sells a trust asset at its 
established market value, in good faith, 
and the market value thereafter in- 
creases, seldom if ever will the trustee 
be surcharged for not having waited. 
If, however, it can be shown after a sale 
has been made, that a better price could 
have been obtained at the time, and that 
reasonable inquiry by the trustee would 
have disclosed this fact, then even in the 
absence of any suggestion of bad faith, 
the trustee may be liable for the differ- 
ence in price. 


Holding for Liquidation 

Returning to the items of property 
which the trustee has earmarked for 
eventual sale, the reason for not selling 
immediately, assuming that all requisite 
information has been assembled, will be 
either because there is no reasonable 
bid at the moment or because of the 
trustee’s judgment that their probable 
future is such as to justify the expecta- 
tion of appreciation in value within a 
reasonable time. In either case, meas- 
ures must be taken to have them 
brought up for consideration of the 
proper officers and committees at fre- 
quent intervals so that no opportunity 
for an advantageous sale will be passed 
by. 

Normally, a trustee will not be justi- 
fied in continuing to hold a weak stock 
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in large amount for an anticipated re- 
covery in value, unless it can satisfy it- 
self that the company will be able to 
survive any prolonged period of dull- 
ness that can reasonably be foreseen. 
A trustee may be justified in holding a 
weak bond in the face of a prospective 
decline in price if it feels confident that 
it will work out eventually at a suffi- 
ciently higher price to compensate for 
the risk and possible loss of income 
meanwhile. 


Leaving out the question of inflation 
protection, common stocks, as a class, 
are lacking in that constancy and de- 
pendability of income payments essen- 
tial to trust investments. Even though 
funds invested in common stocks may 
produce a better average income than 
bonds over a period of years, if that in- 
come fluctuates from year to year it will 
not be of the same steady benefit to the 
life-tenant as a lower but uniform re- 
turn from bonds or preferred stocks. 


If common stocks are received in dis- 
tribution and the trustee has power to 
retain them in its discretion, it would 
seem a reasonable exercise of that dis- 
cretion to retain a moderate proportion 
of the entire fund in sound stocks hav- 
ing a satisfactory record of earnings 
and dividends and good prospects of 
continuing them. If, however, then or 
at a later date, the market advances to 
a point where a stock can be sold and 
replaced by first grade bonds, without 
diminution of income, the trustee should 
consider seriously whether further re- 
tention is justified. The fact that a 
stock is selling to yield less than first 
grade bonds indicates that the price re- 
flects in part its value as an investment, 
and in part its value as a speculation. 


It is obvious that the average account 
is many times as costly to supervise un- 
til its holdings have been brought into 
conformity with a standard pattern. The 
public demands a trust service as inex- 
pensive as possible but corporate trus- 
tees can afford to furnish a superior 
trust service at low rates only by operat- 
ing on a mass production basis. If the 
terms of the trust call for the retention 
of assets requiring special attention, 
special fees should apply. 





TRUST COMPANIES 


Recognition of Intrinsic Values 


Securities of the type held by trus- 
tees are also held widely by institution- 
al and other conservative investors, who 
are quick to sense impending changes 
likely to affect their holdings adversely. 
Consequently, any sign of trouble is fol- 
lowed quickly by a decline in price, and 
few corporate trustees are able to ob- 
tain all the information necessary for 
a mature decision before a sizable price 
drop has taken place. The volume of 
sales that can be made by trustees as a 
class before the decline has set in will 
necessarily be small in comparison with 
their total holdings. 


There is a natural reluctance to sell 
at a loss or at a price materially lower 
than that which could have been ob- 
tained a short time before, but this re- 
luctance should not be allowed to in- 
fluence a trustee’s decision. A sale at 
70 may be more prudent and intelligent 
in the light of conditions then prevail- 
ing, than it would have been at 95 on 
the basis of the known facts. Unless it 
is the trustee’s considered judgment 
that a given holding will continue to pay 
and eventually work out, the sooner it 
makes the sale the better. 


However, if a trustee is reasonably 
sure of favorable eventual outcome, it 
should have the courage to hold through 
a declining market; if the trustee is sat- 
isfied on the score of intrinsic sound- 
ness, then the likelihood of a further 
market decline is not in itself a suffi- 
cient reason for selling at a loss or part- 
ing with an investment that cannot be 
replaced without reduction in income. 


While the market price of a security 
is an index of the esteem in which it is 
held by the investing public at the mo- 
ment, by itself it is no safe criterion of 
soundness. An efficient research staff 
of a trust institution, properly co-ordin- 
ated with the channels through which 
information is available, will constantly 
Weigh and digest news items, rumors, 
opinions and financial reports, trans- 
lating them into recommendations af- 
fecting the trust investments. Decisions 
based on these recommendations have 
the greatest value when they can be 
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acted on before the reasons for them 
have become public property, and are 
reflected in changed prices. The corpo- 
rate trustee that relies too strongly on 
market quotations as a measure of in- 
vestment quality will buy high and sell 
low. 


Taxes Compared to Dividends and 
Labor Costs 


Total taxes paid in 1937 by 49 com- 
panies studied by the National Associa- 
tion of Cost Accountants amounted to 
$167,849,283.54 while dividends applic- 
able to that year were $249,378,525.64. 
Thus, the association’s report shows, if 
these corporations are representative, it 
means that federal, state and local gov- 
ernments received from industrial corp- 
orations 67.3 per cent as much as was 
received by the owners of these corpora- 
tions in the form of dividends. 

Based on reports from 365 industrial 
companies, taxes in 1937 amounted to 
18.5 per cent of direct labor cost. 
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Trust Operation Policies 


Outline of Essential Records to Safe, Efficient Service 


WM. H. A. JOHNSON 
Trust Examiner, Federal Reserve Bank of Chicago 


RUST methods, as compared to those 

used in commercial banking, are far 
from standardized. Take the bookkeep- 
ing records as an example. A supply 
house prepares a set of records, trust 
officers buy and attempt to use them 
without a comprehension of what it is 
all about. The same difference exists as 
to files and complementary records. 

After surveying the methods used in 
a number of trust departments, extend- 
ing back for twenty-five years, the con- 
fusion at the building of the Tower of 
Babel is brought to mind: “ * * * let 
us go down, and there confound their 
language, that they may not understand 
one another’s speech.” Considering bus- 
iness differences existing in a country 
extending three thousand miles in 
breadth and subject to forty-eight, more 
or less, statutory regulations, uniformity 
to the point of rigidity may not be ob- 
tainable or desirable, but a basic uni- 
formity can be achieved. 

Basically we should have departments 
that can be taken over by a new staff, 
if need be, with a minimum of confusion, 
the records being complete in themselves, 
not requiring recourse to the personal 
knowledge of one or more individuals, 
and telling a story that can be compre- 
hended at some distant future time. 

A system should be installed which 
fixes responsibility and does not permit 
equivocation and “buck-passing.” The 
exact form and routine will have to be 
adapted to the volume of business and 
should be capable of expansion without 
radically changing the general set-up. 
There is a common pattern that can be 
followed from the largest department 
in a metropolis to the “one man” (or not 
uncommonly “part man”) department in 
a bank located at a wide place along the 
highway. 

Fundamentally we need: a cash ledger 
showing principal and income; an asset 


record or ledger listing ALL assets, real, 
personal, and mixed; and a tickler or 
reminder system. From this framework 
the skeleton can be clothed with the aux- 
iliary and supplemental records for effi- 
cient operation. 


Complete Ledgers 


All entries in the cash ledgers should 
be self explanatory and intelligible to 
any one, not requiring, at some future 
time, the services of an archaeologist for 
deciphering or indulgence in speculation 
as to meaning. Too often the entries are 
in memo form because the full story is 
in the mind of the initiator and he over- 
looks the fact that a successor may have 
to explain the transaction. Not uncom- 
mon are the following examples. John 
Tenant—rent—$20.00—(rent for what, 
from when to when?). Bond Broker, 
Inc.—Purchase U. S. bonds—$150.00— 
(what particular bonds at what particu- 
lar price?). Is this a purchase of $200- 
.00 par at 75, or $100.00 par at a pre- 
mium of $50.00? Some day it may be 
important to know the details in connec- 
tion with objections or questions of some 
party in interest. 

The same detail should be used on the 
asset record, a complete description of 
the security or property. Very often a 
miscellaneous lot of silverware is enter- 
ed at a dollar with no detail as to items; 
if something should be abstracted, who 
is to say what was received and what is 
missing? 

The department should maintain its 


.own controls on cash and other assets. 


They should be broken down to facili- 
tate locating differences when period- 
ically balanced. Such break-downs may 
be by classes of trusts, by sections of the 
alphabet, or groups of trust numbers. 
There should also be a general control 
for the department similar to the general 
ledger of the bank. 
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Segregation and Registration of Securities 


It is a fundamental rule of trusts that 
all trust securities should be ‘earmarked’ 
as to the trust to which they belong. 
For alleged convenience, many trust in- 
stitutions habitually carry registerable 
securities in the same of the institution, 
individually, or in the name of a nom- 
inee. The Restatement says that if this 
is done in good faith and no loss results 
the trustee is not liable for a breach of 
the trust (Section 179(d)). 

The same conclusion was reached in 
Massachusetts in Springfield Safe De- 
posit Company v. First Unitarian So- 
ciety, 200 N. E. 541. In a footnote Pro- 
fessor Bogert remarks “this is a regret- 
table relaxation of a very salutary rule 
of the common law * * *.” However, 
before taking too much comfort in this 
and similar decisions one should read 
the authorities gathered in 106 American 
Law Reports, 271. 

Trust assets should be segregated from 
the individual property of the fiduciary 
and properly identified as to the trusts 
to which they belong. So far as possible, 
all of the assets of each trust should be 
kept together and all assets not deter- 
mined to be beyond value should be 
placed of record. 

Where required by statute or regula- 
tion of supervisory authority, securities 
pledged by the institution for the pro- 
tection of cash balances should be under 
the control of the trust department, prop- 
erly set up on the records and the pledge 
authorized by the directors or executive 
committee. 


Ticklers and Files 


No person can keep in his mind the 
myriad details concerning a number of 
trusts. To assure performance, a proper 
tickler should be made and there should 
be some way of following up the dis- 
charge of each duty. Not infrequently 
coupons for a year or more are found 
attached to bonds because there was no 
tickler reminding of due dates or, if a 
tickler was set up, no one punched up 
the person whose duty it was to clip 
coupons. A fiduciary may incur personal 
liability for failure to file tax returns or 
pay taxes, the beneficiary rightfully con- 
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tending that the penalties are a result of 
carelessness. These are only a few of 
the matters to be covered by a proper 
tickler and follow-up system. A knowl- 
edge of duties to be performed will sug- 
gest the scope. 

Many filing systems seem to be based 
on the preparing of an envelope with 
the name of the trust on it, thereafter 
cramming all papers and documents into 
it in heterogeneous confusion. When any 
paper is wanted the file is dumped out 
on a table and a process ensues not un- 
like that of a dog digging for a bone. 

All papers should be filed in an orderly 
manner: letters chronologically in one 
folder; an orderly arrangement of re- 
ports and accounts, showing approvals 
or adjudications; in another, court orders 
and authorizations separated from other 
documents. All should be in fireproof 
cases under supervision so that nothing 
can be taken out without proper notation 
including a follow-up to see that it is 
returned. 

In this connection attention should be 
given to the safeguarding of original 
documents: trust instruments; certified 
copies of wills; authorizations from co- 
fiduciaries; and directions from settlors 
or others having a degree of control 
over the trust. Such documents do not 
have to be kept with the securities, but 
should be segregated from other papers 
and have a place unto themselves. Work 
or commercial copies can be prepared and 
placed in the “every day” file. 

Written authorizations should always 
be taken from co-fiduciaries and others 
having a power of direction; at times 
their memories may be short or conven- 
iently forgetful when hindsight shows 
their action to have been, putting it mild- 
ly, indiscreet. 

Supervision 

One of the theories on which corp- 
orate fiduciary service is sold is that 
of collective judgment. Too many 
banks subscribe to the theory, but fail 
to put it in practice. Loans made in 
the banking department are generally 
reviewed by a committee of the direc- 
tors; bank investment portfolios are gone 
over at intervals, and new business and 
accounts closed are reported. 
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The investments made and disposed of 
by the trust department should be ap- 
proved by persons outside of the depart- 
ment; business opened and closed should 
be given consideration and matters of 
policy and out of the ordinary should 
have the support of some one not too 
close to the picture. Under Federal Re- 
serve Regulation ‘F’ such committees are 
mandatory for national banks having 
fiduciary powers, but too many banks 
not subject to the regulation are lax in 
the supervision of the trust department. 

The number and division of duties of 
committees having to do with the trust 
department will depend upon the size of 
the department and the personnel of the 
committees, but there should be at least 
one such committee meeting regularly 
and keeping a sufficient record of its bus- 
iness. 


Safeguarding 


One form of safeguarding of trust 
assets has been mentioned—proper 
vaultage. But putting the horse in 
the barn when acquired is_ not 
enough. Lamentable weaknesses in 


trust systems are failures to follow-up 


transactions relating to securities and 
cash. In many banks the total volume 
of institutional business does not justify 
a comprehensive audit system and staff, 
but in any event too much should not be 
left to one or two people with no check 
as to what they are doing. 


There should be an effective dual con- 
trol of securities; requiring that two per- 
sons be present when access is had to 
the vault is of little value if the co- 
entrant has no knowledge of what is de- 
posited or withdrawn and if the with- 
drawal is not followed up to see that 
proper disposition is made, as, in the case 
of the withdrawal of a security a third 
person does not ascertain that payment 
is received, entered on the cash ledger 
and the item written off the asset record. 
So, as to withdrawals of cash for the 
purchase of assets, a subsequent inquiry 
as to the receipt of the asset, recording 
on the ledger and placing in the vault. 

This tracing is also a matter of fixing 
responsibility in case an asset is miss- 
ing; it can be traced to some one person. 
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True, the trust officer may have the sole 
access to securities and be responsible for 
signing of all checks, but he may pass an 
item to another for routine attention 
and that person may deny ever having 
received it; it is then a question of who 
is to be believed, did the primary person 
pass it on, or did he put it in his pocket? 
He signed the check to purchase Home- 
ville bonds; were they sent out by the 
broker? and if so, who in the institution 
received them and what did he do with 
them? 

Record of reviews: The importance of 
maintaining a record of periodical re- 
views of trust securities is not always 
appreciated. Such records should be kept 
in permanent form and properly filed; 
they have been invaluable as a defense 
in a surcharge action. One only needs to 
read the opinion in the “Sugar Case” 
(Re: Fulton Trust Company, 257 N. Y. 
132, 177 N. E. 397) to see the value of 
records as distinguished from memory. 

Under this heading might also be men- 
tioned maintenance of records pertain- 
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ing to the purchase and sale of secur- 
ities, and those relating to extra-ordin- 
ary matters, such as payments from 
principal in discretionary trusts, auth- 
ority to make long term leases or major 
improvements. Permanent, intelligent 
records of the supporting reasons have 
an incalculable value. 

Insurance: Today it is generally con- 
ceded that a trustee is under a duty to 
insure; if he does not and a loss ensues 
he will be personally liable. The kinds 
of insurance depend on the property, but 
public liability should always be consid- 
ered, and as to certain properties work- 
men’s compensation coverage should be 
provided. 


Other Approved Operating Policies 


Overdrafts: The granting of an over- 
draft to a trust is a loan by the bank. 
They should never be made from the ag- 
gregate of trust funds, but always from 
resources of the bank. The amount of 
such overdrafts, the purposes for which 
made, and the collectibility should have 
the same care and attention as any loan 
by the bank to an individual. Further, 
overdrafts should not be created for the 
purpose of taking fees; if there is no 
money in the account the charging of the 
fee should be postponed until cash is 
available. 

Terms of trust instruments: Some 
trust officers are inclined to be too literal 
in interpreting the terms of trust docu- 
ments, particularly exculpatory clauses. 
It is to be remembered that invisibly 
overwritten on every trust is the rule of 
the mythical “cautious and prudent man 
handling the affairs of others.” It hap- 
pens that exculpatory clauses have not 
had general consideration by the courts. 

So called corporate trusts, in partic- 
ular, have tempted trust officers to great 
lengths. The chief sins have been in 
the collateral trusts where, aside from 
receiving collateral and certifying notes, 
trust departments have done little, rely- 
ing on the exculpatory clauses as to the 
responsibility of the trustee. Frequent- 
ly the inquiry has been made: “Why 
have a trustee if it does not check the 
performance of the obligor?” 

Amortization of premiums: A few 
states have adopted the Uniform Prin- 
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ciple and Income Act, under which 
amortization of premiums is not requir- 
ed. Many trust instruments direct that 
premiums be charged to principal and 
expressly excuse amortization. Where 
there is no law on the subject and no 
provision in the trust instrument, the 
safest rule is to amortize. Professor 
Bogert states that the tendency of deci- 
sions is in favor of amortization; also 
the Restatement of Trusts. 

Frequently the argument is advanced 
that if premiums are to be amortized dis- 
counts should be written up, that is, the 
difference between the cost of a bond 
purchased below par and the realization 
thereon should be given the life tenant. 
The Massachusetts Supreme Judicial 
Court reviewed the authorities in Old 
Colony Trust Co. v. Comstock, 195 N. E. 
389, all of which were against the writ- 
ing up of discounts. 

Fees: A fee policy should be adopted 
and adhered to; one based on the cost 
of the service, plus a reasonable profit, 
and not one of what the traffic will bear. 
It has been said “Consistency, thou art 
a jewel” and nowhere is this more true 
than in the administration of trusts. Too 
often the hard bargainer gets a low price 
and the complaisant or trusting individ- 
ual “gets the works.” 

It is hoped that surveys will be made 
to see if operations are as efficient as 
they might be and in accord with the 
A. B. A. Principles of Trust Institutions. 

The purposes of examinations by sup- 
ervisory authority are: first to protect 
the public dealing with financial insti- 
tutions, and second, the stockholders and, 
parenthetically, the jobs of the employees 
whether official or clerical. Examina- 
tions are not audits; they are more in 
the nature of spot checks to determine 
general policies and practices. The per- 
ipatetic gentlemen, representing super- 
visory authority, with whom you come 
in contact, are not out “gunning” for 
you and your department and do not 
believe in the credo of the newly ap- 
pointed policeman, who, on making his 
first arrest, proceeded to pummel his 
charge with the remark, 

“it is not becaze I hate ye I bate ye 

but to show me aut’ority.” 





The Editor's Easy Chair 


(Note: The Editor has gone on vacation again, probably finding that 
one good convention deserves another holiday. Up to the day before dead- 
line, he had sent in only two editorials of the serious (otherwise known as 
moribund) nature, and as these would not fill the allocated space, we, the 
assistant vice-editors, have to knock out some fillers.) 


A Questionnaire on Questionnaires* 


HERE are ten excellent reasons for 

this sort of questionnaire. In the 
first place, it is the only subject which 
has not been “surveyed” to death; and 
in the second place, it has the unique dis- 
tinction of not requiring any originality. 
In the third through tenth places, it 
should put an end to all future question- 
naires. It is reported that a bill will be 
introduced in the next Congress to pre- 
vent such use of the mails. But it is not 
expected to pass (reliable estimates show 
that one-half of all post-office receipts is 
of this nature), but there is considerable 
opposition to allowing it to go “first- 
class.”” Rumor has it that fourteen pre- 
sent members of Congress ran for the 
job simply so they could get the benefit 
of franking privileges for their ques- 
tionnaires. This is a serious threat. The 
old census-taker is just a sissy compared 
to the research departments of some of 
the Commissions and Committees. 

Our own inquiry, to which replies have 
been received from 1,132 out of the 
667,450 corporation vice-presidents in- 
terrogated, strikes a new, all-time low. 
Perhaps it is in indication that business 
is picking up. It is well known that 
questionnaires were sent out purposely 
to brokers every week during the years 
from 1930 to 1935, and again during 
1937, simply to keep up their morale. 

But to get on with the results of our 
study: Six of our typists suffered ner- 
vous breakdowns in the first week of 
mailing; over 7,000 envelopes were re- 
turned marked “Not known at this ad- 
dress”; a whole week’s correspondence, 
including sixteen advertising contracts, 


*Defn. (Obs. or Hist.): A furtive at- 
tempt to find out how much how many 
people don’t know about an insignificant 
question. 


was inadvertently inserted and has not 
yet been returned; thirteen of the office 
staff are now on a diet of molasses and 
fly-paper, with envelope flaps only for 
appetizers. 

Since then the entire office force has 
forgotten why the questionnaire was 
made up. We are considering sending 
another one to find out. We suspected 
at first that it was to be used for the 
usual purpose—preparing an address— 
but none of us ever having been asked 
to make addresses, this seemed rather 
presumptious. 

Perhaps one of the most novel features 
of our questionnaire was the privilege 
we accorded questionnairees, if press- 
ed for time, to answer only every third 
question. We also made it possible to 
answer each point with a Yes. This 
saved a lot of indecision. A “Personal 
Habits” Division was included only for 
background, of course, to find out what 
manner and fashion of men were these 
that fill in the blanks in parentheses. 

For the sake of brevity, only typical 
replies in the “Financial” Division will 
be summarized here: 

Question 7: Do you expect interest 
rates to go up or down in the next 12 
years? Answer: 99 44/100% replied: 
Yes. 

Question 11: Do you think trustees 
should amortize? Answer: 1,114 said 
No, except on a cold night; 17 thought it 
would be a good idea in the wheat-grow- 
ing sections; one said he did not under- 
stand the word. 

Question 23: Are you in favor of Man- 
aged Money? Answer: The answer was 
unanimously in the affirmative, each one 
adding “provided I manage it.” 

Question 25: Do you believe that item 
32 of the corporate income tax return 
should be amended? (This now reads: 
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Portion of item 25 taxable at 17%: 20% 
of item 26—but not more than item 29 
minus items 30 and 31). Answer: It 
was extremely difficult to classify the 
answers to this; some favored a re- 
shuffling of the figures every year, to 
make the game more interesting. Others 
favored scrapping the whole idea, having 
the government appointed receiver and 
then letting the corporations tax the 
government. 

Question 25a: Should inheritances be 
taxed out of existence? Answer: 47% 
said Yes, they never expected to get any 
anyway. 32% said Yes, why make an ex- 
ception of inheritances. 21% were op- 
posed, on the theory that we had enough 
trouble taking care of dependents al- 
ready. 

Question 35: What is the proper field 
for Government competition with busi- 
ness? Answer: (Listed in the order 
of importance) : 1. Professional Football. 
2. Professional Buck-passing. 3. Ama- 
teur dramatics (including Amateur 
Hours). 4. Making out tax returns and 
other forms. 5. As employers under the 
Wagner Act. 6. As war correspondents 
in China. 


Unjust Discrimination | 
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Question 66: Do you favor Govern- 
ment old-age pensions (say $40. every 
Friday)? Answer: Yes, as long as they 
last: 62%. Yes, if I last that long: 36%. 
No, I have to pay them for the other 
98%: 2%. 

Question 87: What can be done to re- 
lieve Relief? Answer: “Give business 
some.” 

Question 98: How many questionnaires 
have you received from friends, relatives, 
government bureaus, ax-handle manu- 
facturers associations, etc. in the last 
year (twelve months)? Note: Estimate 
to nearest thousand. Answer: Do you 
mean to say there were only twelve 
months in that last year? 

-_———0 


Explaining Retirement System 


As a means of bringing the advantages of 
the New York State Bankers Retirement 
System to the Boards of Directors of the 
banks of the State, the Trustees of the Sys- 
tem have developed a phonograph record 
running ten minutes to explain the system 
and its functions. The record was made 
available for use at board meetings recently 
and seventy-five banks have sent in requests 
for its use. 

The system was organized by the New 
York State Bankers Association last Jan- 
uary and will function as a private trust 
administered by a Board of Trustees. 

The system calls for contributions by the 
employees of 4% of their salaries and con- 
tributions by the employing bank of approxi- 
mately 5% of payroll. It provides pensions 
at age 65, death benefits in the event of 
death prior to reaching that age and the 
return of contributions to employees in the 
event that their service in the bank is term- 
inated. Employees are protected against 
total and permanent disability after ten 
years service. 

0 
Theory or Principle? 

The following is quoted from the “Sum- 
mary of Platform Adopted by American 
Labor Party of New York. 

Taxation: “There are two principles 
which the American Labor party -insists 
should be observed. The first is that taxes 
should be based on ability to pay. The sec- 
ond is that taxation should be used not only 
to obtain revenues required for the discharge 
of governmental functions and responsibili- 
ties, but to bring about a more equitable dis- 
tribution of our national wealth.” 





Trusteeship in a Changing World 


FRANKLIN B. KIRKBRIDE 


The 


EMOVALS from the last New York 

legal list amounted to $3,276,000,- 
000, representing bonds which had be- 
come disqualified or had matured; but 
additions to the list amounted to only 
$196,000,000. What is happening in 
New York is a striking illustration of the 
way legal lists are drying up, is typical 
of a general trend. What is the impli- 
cation, a new deal, or will old formulas 
be reinstated as business improves? 

The fundamental philosophy behind 
the legal list is a sound, secured creditor 
position with a definite maturity and 
reasonable income meanwhile. Stand- 
ards may be rigid or elastic. Time-hon- 
ored rules of thumb formulas, times 
earnings ratios vanish as valid tests or 
are swept aside in emergencies. 

While being on the legal list creates a 
presumption of quality, it is no more in- 
fallible than the Social Register which 
has been known to include a dog (and 
maybe cats for all I know) in its exclu- 
sive listings. 

The mere fact that a security has 
been approved as a proper form of in- 
vestment for savings banks, which, in 
New York, is the yardstick for trustees 
who are confined to the legal list, does 
not of course assure the safety of the 
investment, nor does it relieve the trus- 
tee from a duty to take the care which 
any prudent man should exercise. More- 
over, the legal list is not static. 


Lifeline for Whom? 


AFETY for whom, bank or benefi- 

ciary? The fiction of legals is noth- 
ing new. Like the ectoplasm which 
exudes from the medium during a seance, 
but which dissolves in the light of day, 
so the safety signs erected by all-wise 
(?) legislatures sometimes prove to be 
of little protection to the beneficiary. 


Fiction of Legals 


Even “legal” bonds sometimes go sour, 
and before they can be disqualified the 
major part of the damage may have been 
done. 

Naturally the trustee thinks of him- 
self. His fees are moderate and if there 
is a storm cellar available, he would be 
a fool not to hide in it rather than stick 
his neck out where it can be hit by a hos- 
tile decree aimed at him by some legal- 
istic surrogate. 

Conservative investing is investing ~ 
that conserves. The legal list is an hon- 
est attempt to do just this. It recog- 
nizes the wide difference between the 
creditor and debtor positions. But was 
the legislative measuring rod invented 
for a cockeyed world in which changes 
take place as rapidly as they do now? 

The answer is “No,” but what are we 
going to do about it? Use intelligence, 
be alert, take extreme care, do as the 
prudent, wise and cautious investor 
would do, mindful of the many pitfalls 
which the investor faces, striving skill- 
fully to make principal grow, to main- 
tain reasonable income. There is no 
short cut to success in investing for 
anybody. 

If a trustee can show by careful 
and accurate records that due diligence 
was taken and every reasonable effort 
was made, he need have no fear of cap- 
tious critics. 


“Contingent” Investing 


HE only fly in the ointment may be 

a free lance guardian appointed by 
the court to represent minors in being 
or unborn. Sometimes a stupid or 
troublesome lawyer, acting in this capa- 
city, may by theoretical reasoning create 
an atmosphere or even a state of facts 
which may make the Court feel it neces- 
sary to refer the account to a referee. 
In that case, the independent guardian 
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is at least assured a real fee, whatever 
the outcome, while the estate foots his 
bill and the other resulting costs. For- 
tunately this contingency is remote and 
need not be considered too seriously. 

Safety for the beneficiary is a very 
much more serious problem than pro- 
tection of the trustee. Distraught ben- 
eficiaries of trust funds, needing income, 
are sometimes met by captious argu- 
ments as to why their suggestions can- 
not be followed. There are undoubtedly 
legalistically-minded trust officers and 
legal advisors of corporate and individ- 
ual trustees, who are more concerned 
with possible contingencies—no matter 
how remote—than the direct interest of 
the beneficiary. Fortunately, they are 
few and far between. But they do exist 
and do not add to the happiness of the 
beneficiary, or to the peace of mind of 
the farsighted trust officer, eager to 
create good will and anxious (as far as 
the powers granted him will permit) to 
be of real help to those for whose ben- 
efit the fund was created. 

When I became a trust company of- 
ficer, before the turn of the century, 
trustees were buying long-term munici- 
pal 3’s at a premium. In 1921, I asked 
the trust officer of a large company if 
he had any of these bonds still in his 
trust accounts. “Barrels of them,” was 
his reply. At that time, many prime 3’s 
were selling in the fortys! The bene- 
ficiaries had meanwhile enjoyed (?) a 
gross income of under 3%. The same 
trust companies during the war bought 
large quantities of United States obliga- 
tions in the 80’s which in due course 
rose to par or better. 


Two Lessons From Experience 


HE lesson here is to buy long-term 

bonds when the price of money is 
high, as it was during the war, and, if 
possible, to avoid long-term issues when 
money is cheap, as it was in the 1890’s 
and is (artificially) today. It must al- 
ways be remembered that the prices and 
yields of prime bonds are dependent on 
the cost of money and not vice versa. If 
the “fiction” element is to be avoided, the 
trustee must be alert to take advantage 
of changing money rates, switching in 
and out of long- and short-term issues 
as conditions warrant. He must never 
forget the interest of the lender (in- 
vestor) is just the opposite to that of 
the borrower. 

Here in New York some trustees, and 
beneficiaries too, have had real head- 
aches since 1929 because “guaranties” 
of title and mortgage companies were 
too often considered of such value as to 
make unnecessary any inquiry as to the 
worth and earning power of the proper- 
ties which secured these guaranteed 
mortgages and participation certificates. 
Here was a fiction that lulled to sleep 
many an otherwise astute trustee. It 
was so easy to get a guaranteed mort- 
gage or participation, to have the mort- 
gage company insure the title, guaran- 
tee principal and interest and do all the 
work. Long years of unbroken success 
had made a record that stifled all objec- 
tion. Yet an economic cataclysm proved 
the chain no stronger than its weakest 
link. The painstaking trustee who look- 
ed to the property behind the mortgage 
and considered the guarantee merely an 
added protection has fared far better. 


No Galahad for Distressed Investments 


ODERN practice inserts in wills 

and deeds of trust clauses specif- 
ically exempting executor or trustee 
from being confined to investments in 
legals. Yet I know of a resolution, ser- 
iously proposed by a member of the ad- 
visory investment committee of a large 
trust company, to the effect that only 
legal securities be bought, even if will 
or deed of trust placed no such restric- 
tion on the trustee. The lawyers on that 
committee said they would remove their 





TRUST COMPANIES 


wills from the trust company and ap- 
point different executors if the resolution 
passed. It failed, of course, but the fact 
that it was even considered indicates a 
state of mind that boded ill for accept- 
able service to the beneficiary. 

It was an officer of another trust com- 
pany who said, “Our job is to conserve 
principal; income is no concern of ours.” 
(He should have been in the banking de- 
partment, where the obligation is to re- 
turn dollars, not provide the means to 
buy food, clothing and shelter for ben- 
eficiaries.) Fortunately the courts dis- 
agree with him and so do all intelligent 
trustees. What disturbs me most is the 
prevalent attitude of mind of many ben- 
eficiaries and of individuals who are act- 
ing as co-trustees. Take this for ex- 
ample which has recently been written 
to me by an intelligent professional man 
who is a co-trustee: 

They seem to me like a lot of parrots, 
repeating always “highest grade obliga- 
tions”, with no consideration whatever 
for the unfortunate beneficiaries! Per- 
haps I am not fair to them, but I have 
an impression of there being a great 
mass of stupidity and lack of imagina- 
tion concentrated in Wall Street. 

No more devoted, unselfish or capable 
service is possible than that which is 
daily being given by thousands and 
thousands of bank and trust company 
officers and individual trustees all over 
our land. Yet the complaints which are 
made do call attention to perils which 
should not be treated lightly or with in- 
difference. Their cure should be the 
concern of authority. 

The ups and downs of business, war, 
the changing price of money, today the 
plight of the rails, tomorrow of some 
other industry, fear of inflation, taxa- 
tion and all the other problems of a 
changing world, to say nothing of the 
instrument under which the trustee acts, 
courts, guardians, life tenants and re- 
maindermen, make trusteeship one of the 
most difficult of all professions. The 
legal list is just a starting point, an hon- 
est attempt to set standards and define 
limitations. It is fiction if considered 
to be more than that, or to replace knowl- 
edge and intelligence on the part of the 
trustee. 
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Life Insurance Provisions in Wills 


Incorporation by Reference to Existing Insurance Trust— 
Its Advantages and Dangers 


GILBERT T. STEPHENSON 
Director, Trust Research Department, The Graduate School of Banking 


N ACCOUNT of the heavy drain of 
taxes, debts, and administration ex- 
penses upon medium-sized and large es- 
tates, most modern, well-drawn wills con- 
tain provisions whereby the insurance 
estate may come to the rescue of the gen- 
eral estate by supplying the needed ready 
cash without sacrificing the assets of the 
general estate. This is accomplished by 
two sets of provisions—one set in the 
will authorizing the executor to make 
sales to or obtain loans from the insur- 
tee and the other set in the trust agree- 
ment authorizing the trustee to make 
purchases from or loans to the executor. 
Instead of elaborate or detailed pro- 
visions authorizing the executor to make 
sales to or obtain loans from the insur- 
ance estate, it is far preferable, in gen- 
eral terms, to authorize the executor to 
sell property privately, without an order 
of court, and to negotiate loans for the 
benefit of the estate, without making any 
reference whatever to the one to whom 
the sale is to be made or from whom 
the loan is to be obtained. Ordinarily 
the usual selling and borrowing powers 
are all the provisions needed in the will 
for the attainment of this objective. 


Two Suggestions 

The insurance trust agreement usually 
contains more elaborate provisions auth- 
orizing the trustee to make purchases 
from or loans to the general estate. Per- 
haps it might be sufficient, legally to 
authorize the trustee to invest in non- 
legals and to make loans collateralized 
by non-legals; but on account of the 
facts that the general estate and the 
insurance estate are parts of the same 
estate and that the same bank or trust 
company is both executor and trustee, 
it is preferable expressly to authorize 
such dealings between the general estate 
and the insurance estate. 


From address before Chicago Life Insurance and 
Trust Council, September 29, 1938. 


I wish to make two practical com- 
ments: 


1. Don’t make such dealings between 
the general estate and insurance estate 
mandatory, but leave them to the unfet- 
tered discretion of the executor-trustee. 
If the will or trust agreement contains 
the mandatory provision that the general 
and the insurance estates shall have 
such dealings with each other, such a 
provision in itself may make a part or 
all of the insurance estate subject to 
taxes, debts, and administration ex- 
penses. 


2. Don’t create the impression, much 
less leave the instruction, that the assets 
of the general estate must be saved at 
all hazards. Sometimes it may be bet- 
ter to let the “cats and dogs” in the 
general estate go even at a sacrifice than 
to take them over, by purchase or loan, 
into and wreck the insurance estate. 


Insurance on Life of Minor Beneficiary 


A father purchases insurance on the 
life of his minor child, making it pay- 
able to the child’s estate or to the child’s 
mother or to some other named bene- 
ficiary. The father, of course, pays the 
premium during his lifetime. In his will 
he fails to make any provision for con- 
tinuing the payment of premiums until 
the child is of age. 

If the insurance is payable to the 
child’s estate, what right has the trustee 
to invest trust funds in an insurance- 
policy contract? If it is payable to a 
named beneficiary, what right has the 
trustee to invest trust funds in an in- 
surance policy contract that, apart from 
the loan, dividend, and cash-surrender 
values, never will enure to the benefit 
of the minor? When should the trustee 
cash-in the policy and treat the cash- 
surrender value as trust funds? Cer- 
tainly the will should contain provisions 
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answering these questions or, rather, 
preventing their arising. 

The minor beneficiary, serious-minded 
and level-headed and soon to be of legal 
age, wishes at once to begin building up 
his insurance estate. Or, what is even 
more likely, the trustee thinks that sur- 
plus income in the trust well may be 
used in purchasing insurance on the 
minor’s life. Where there is likely to 
be surplus income, the will should con- 
tain a provision authorizing, but not 
directing, the trustee to use the surplus 
income for purchasing insurance on the 
minor’s life. 

On this point I have two comments 
to make to life insurance men: 


1. Don’t be too severe in your criti- 
cism of a trustee for hesitating to con- 
tinue or to take insurance on the life of 
a minor beneficiary. 


2. See that this point is covered by a 
discretionary but not a mandatory pro- 
vision in the will. 


In the absence of express authority, 
the trustee is justified in hesitating to 
take or to continue such insurance. Un- 
less the matter is brought to their at- 
tention by a life insurance man, the 
testator, the lawyer and the trust man 
are likely to overlook it while the will 
is being drawn. 


Using Trust Funds to Purchase Annuity 


Many cases exist in which an annuity 
is what the beneficiary needs. Sometimes 
this need shows up during the testator’s 
lifetime and he attends to it. Frequent- 
ly, however, the need does not show up 
during his lifetime or, if it does, he does 
not attend to it. 

In not a few cases, where the imme- 
diate, income-beneficiary is the primary, 
if not the sole, concern of the testator, 
where the ultimate, principal-beneficiary 
is scarcely more than an afterthought, 
where it is or may be necessary to en- 
croach upon principal, where conceivably 
the principal may be exhausted during 
the lifetime of the income-beneficiary, 
an annuity may be the only arrangement 
that will assure a competency for the 
beneficiary, no matter how long he lives. 
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On this point I have two practical 
comments to make to both trust men and 
life insurance men: 

1. Wherever there is a likelihood that 
an annuity may be the thing needed, the 
will should contain a provision author- 
izing the trustee (a) to use principal 
for that purpose and (b) to purchase 
the kind of annuity that in its judgment 
best fits the needs of the case. 

2. If an annuity provision is written 
into the will, see that it is discretionary 
and not mandatory. 


Insuring Life of Key-Man in Business 


Occasionally a trustee is authorized 
or directed to carry on a business until 
some named beneficiary is of age and 
ready to take it over. Does not good 
business require that the life of some of 
the key-men be insured for the benefit 
of the business? How far would the 
court go in recognizing insurance prem- 
iums as legitimate expenses for carry- 
ing on the business? 

Wherever the carrying on of a busi- 
ness by an executor or trustee is in- 
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volved, the will should contain ample 
provisions about business insurance. 
Again, the testator and the lawyer and 
the trust man may overlook such a pro- 
vision if it is not called to their atten- 
tion by a life insurance man. 


Incorporation by Reference 


Incorporation by reference, as applied 
to the provisions of wills relative to life 
insurance, means incorporation in a will, 
by referring to it instead of copying it 
out in full, of a document relating to life 
insurance. To illustrate: On October 1, 
1938 a person creates a life insurance 
trust providing in detail for the admin- 
istration of the proceeds of his insur- 
ance for the benefit of his wife and chil- 
dren. The life insurance trust agree- 
ment is a document of several pages. On 
October 2 he makes a will in which he 
provides that his residuary estate shall 
be held in trust, added to, and adminis- 
tered as a part of the trust under the 
life insurance trust agreement executed 
the preceding day. 

There are four reasons why incorpor- 
ation by reference is popular with some 
testators, lawyers, trust men, and life 
insurance men. 

Economy of draftsmanship. It is eas- 
ier and quicker to incorporate a long 
life insurance trust agreement by refer- 
ence that it is to copy it out in full and 
make it a physical part of the will. 

Maintenance of privacy. A probated 
will is open to the public. An unrecord- 
ed life insurance trust agreement—and 
one seldom is recorded—is a private doc- 
ument. 

Economy of administration. If the 
trust estate that passes under the will 
and the one covered by the insurance 
trust agreement have to be kept separ- 
ate estates, it means for the trustee the 
additional cost of administering two 
trusts in the place of one without any 
additional compensation; whereas, if the 
two trust estates are consolidated under 
the insurance trust agreement, it means 
the economy of one in place of two ad- 
ministrations. 

Unity of estates. A person should 
think of all his property, including his 
life insurance, as one estate, and should 
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plan accordingly. If the administration 
of the general trust estate and of the 
insurance estate is consolidated under 
one instrument, that promotes unifica- 
tion. 


Essentials of Effective Incorporation by 
Reference 


For effective incorporation by refer- 
ance, three things must appear on the 
face of the will and two other things 
must be capable of extrinsic proof at 
the time the will takes effect. (In so 
far as I know it, I give the leading 
Illinois case on each of these five points.) 

Identification. The document to be in- 
corporated must be described in the will 
sufficiently for identification. (Keeler v. 
Merchants’ Loan & Trust Co., 253 IIl. 
528, 97 N. E. 1061.) 

Pre-existence. The document to be 
incorporated must be stated to be or 
must be referred to as being then in 
existence—i. e., at the time the will is 
made. Existence in fact does not alone 
suffice. 


Testamentary effect. The will must 
make clear a desire to give the document 
to be incorporated a testamentary effect 
and the extent thereof. (Hunt v. Evans, 
134 Ill. 496, 25 N. E. 579, 11 L. R. A. 
185n.) 


Proof of pre-existence of document. 
It must be capable of extrinsic proof at 
the time the will takes effect that the 
document to be incorporated actually 
existed at the time of the making of the 
will. (Jn re Sexton’s Est., 162 Ill. App. 
222, aff’d 253 Ill. 528, 97 N. E. 1061.) 

Proof of identity of document. It must 
be capable of extrinsic proof at the time 
the will takes effect that the document 
offered is the identical one mentioned in 
the will. (Remsen, Burton-Smith, and 
Remsen, The Preparation of Wills and 
Trusts; 2d ed., pp. 356-9; see also Re- 
statement of the Law of Trusts, secs. 54 
and 358; and for cases, see Explanatory 
Notes on Trusts, Tentative Draft No. 1, 
pp. 23-4.) 


Pitfalls in Incorporation by Reference 


The main technical pitfalls in the in- 
corporation by reference of insurance 
trust agreements come from two sources 
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—the revocability and amendability of 
insurance trusts. 


Revocable trusts: Continuing the illus- 
tration used above; on October 3, the 
individual revokes his insurance trust 
but does not change his will. On Octo- 
ber 4 he dies. 


Is not the insurance trust agreement, 
though the trust is revoked, a pre-exist- 
ing and still an existing document, thus 
meeting the five requirements? So, may 
not the person’s general estate pass un- 
der and be administered according to 
the terms of an insurance trust that had 
been revoked by the testator during his 
lifetime because, presumably, the terms 
did not suit him? Or, looking at it an- 
other way, if the revocation, in effect, 
obliterated the trust agreement and made 
it non-existent, then, may not the testa- 
tor die intestate as to the portion of his 
estate going under the terms of the in- 
surance trust? 


On October 3, instead of revoking his 
insurance trust outright, he exercises his 
right to amend it and amends it by 
making material changes in the admin- 
istration or investment or distribution 
provisions. As before, he does not 
change his will. 


The amendments to the trust agree- 
ment postdate the will and, therefore, 
do not meet the above-mentioned require- 
ments. Does the general trust estate 
still pass under the original, unamend- 
ed trust agreement, or does the amend- 
ment obliterate the amended provisions 
of the original agreement and leave an 
intestacy as to the portion of his general 
estaté that he means to be consolidated 
with his insurance trust? 


Amendability of Irrevocable Insurance 
Trusts 


Of late years, largely out of tax con- 
siderations, persons have created irre- 
vocable insurance trusts and then, in the 
light of certain court decisions, have re- 
served certain rights of amendment, 
even to the extent of changing the ben- 
eficiaries and the terms of distribution. 

Continuing the illustration, on Octo- 
ber 3, he exercises his right of amend- 
ment and changes the terms of his trust. 
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The amendments, postdating the will, 
do not meet the requirements. Does his 
general trust estate go under the orig- 
inal trust agreement? If so, it may go 
to beneficiaries or in shares contrary to 
the testator’s final wishes and plans. 
Does the amendment obliterate the 
amended provisions of the original agree- 
ment? If so, he may have died intestate 
as to that part of his estate which he 
meant to go under the insurance trust. 


Incorporation of Will by Reference 


Another whole family of pitfalls are 
those arising out of incorporating by ref- 
erence wills into insurance trust agree- 
ments. This is incorporation by refer- 
ence in reverse. 

Sometimes a person, particularly if his 
insurance estate is a small part of his 
whole estate, provides in his insurance 
trust agreement that, upon the happen- 
ing of certain contingencies—as the 
death of all the immediate beneficiaries 
without issue surviving—the insurance 
estate thereupon shall be added to and 
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become a part of his general trust estate 
under his will. 


Does such a provision make any part 
of his insurance estate taxable as a por- 
tion of his general estate? If the will 
is rewritten or changed by codicil after 
the insurance trust is created, which 
testamentary disposition governs? If 
the will is revoked by the testator or is 
set aside after his death, what becomes 
of the insurance estate upon the happen- 
ing of the contingency? 


Safeguards Against Pitfalls 


I offer the following practical sugges- 
tions for avoiding or reducing the risks: 

1. Do not, as a rule, undertake to in- 
corporate in a will by reference any kind 
of insurance trust agreement except an 
irrevocable, unamendable one. Some 
courts have held that a trust instrument 
subject to amendment cannot be incorp- 
orated by reference. (Atwood v. R. I. 
Hospital Trust Co., 275 Fed. 513, 24 A. 
L. R. 156 and note.) 


If, however, for some good and valid 
reason, other than economy of drafts- 
manship which alone I do not regard a 
good or valid reason, it seems advisable 
to incorporate by reference a revocable 
or amendable insurance trust, the fol- 
lowing additional suggestions may help: 

2. Have the same attorney draft both 
the will and the insurance trust and, so, 
be thoroughly familiar with the whole 
estate-plan. 

3. Keep the original of the will and 
duplicate original of the trust agree- 
ment physically attached to each other. 
This is, admittedly, only a mechanical 
safeguard, but in practice it may be a 
most effective one. Here is one case in 
which the left hand should know what 
the right hand doeth. 

4. Let the suggestion of incorporation 
by reference come, if it comes at all, 
from the lawyer drawing the two docu- 
ments rather than from either the in- 
surance man or the trust man. The law 
of incorporation by reference is quite 
different in different jurisdictions. In 
the light of the differences, only a per- 
son well-versed in the law and practice 
of incorporation by reference in his own 
jurisdiction and in all the other jurisdic- 


TRUST COMPANIES 


tions (and they may be several) under 
which the general estate is to be settled 
and the insurance trust administered, 
should initiate the suggestion, much less 
undertake the draftsmanship, of incorp- 
oration by reference. 


Policy with Respect to Incorporation 


As a matter of policy, life insurance 
and trust men should disregard the in- 
cidental, administrative advantages and 
conveniences of consolidation of the parts 
of an estate, usually resulting from in- 
corporation by reference—such as econ- 
omy of administration and unity of es- 
tate. Let some other consideration be 
the controlling factor. 


They should see that the same attor- 
ney or associated attorneys draw both 
documents and assume the full respon- 
sibility for initiating, for executing and 
for following up the incorporation by 
reference through all the subsequent re- 
vocations, codicils, and amendments to 
both documents. 


I have come to these general conclu- 
sions: 


1. A life insurance and trust council, 
if it is to survive and function effective- 
ly, must be primarily educational and 
only incidentally promotional. 

2. A person’s general estate and his 
insurance estate should be planned as 
an entity and not as dissociated parts. 


3. Life insurance men and trust men 
have an opportunity and obligation to 
help plan the distribution of the estates 
of their customers or clients. 

4. Upon practical and workable pro- 
visions in wills relating to life imsur- 
ance depends in no small degree the suc- 
cessful administration of both general 
and insurance estates. 


5. Finally, in the broad field of estate- 
planning, there is plenty of work for all 
of us—customer, trust man, life insur- 
ance man, and lawyer—to do without our 
ever treading upon one another’s toes. 
As time goes on, this fact comes into 
clearer and clearer light. While the lines 
of life insurance men and trust men time 
and again parallel and converge and cross 
one another, they need do so and let them 
do so only in mutual helpfulness. 
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Provident officers always 
welcome the opportunity to 


discuss the individual charac- 





teristics of each banking and 
trust account so that special 


—not routine—attention can 


be applied to its needs. 


PROVIDENT 


TRUST COMPANY 


OF PHILADELPHIA 


America’s Pioneer Life Insurance Trustee 


Member Federal Deposit Insurance Corporation 
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Editorial 
REFUSING NEW BUSINESS 


OME trust departments have 

long exercised careful discrim- 
ination in the acceptance of new 
business; too many others have only 
recently—under the impetus of low- 
ered net income—ceased to be run 
as Financial Wastebaskets, into 
whose laps were dropped almost 
anything which might appease the 
great deity Volume, or relieve the 
banking department of a “‘step-child 
account.” 

As standards have been raised, 
through realistic evaluations of the 
potential value and difficulties of 
proffered accounts, the art of refus- 
ing undesirable business has become 
of great importance. Like his bank- 
er-brother, it is a 
wise trust officer 
who knows _ not 
only WHEN, but 
HOW to say “No.” 

The idea that 
good will is creat- 
ed by accepting 
an unprofitable 
account has been 
proven a fallacy, 
where some other 
service was ob- 
viously better 
adapted. Many of 
the “loss-leaders”’ 
on trust shelves to- 
day are the expen- 


sive heritages of an illusionary pol- 
icy or the bequest of a “filet of bank 
officer.” 

So, admitted that there are many 
occasions on which the trust depart- 
ment finds it impossible to accept 
an account or solve an individual’s 
problem, what should be done? It 
is not pleasant or promising to hear 
people complain of curt treatment 
at the hands of trust men or bankers 
who have, without any apparently 
satisfactory explanation, turned 
down the prospective customer’s 
proffered business. Such cursory 
treatment is but sowing the whirl- 
wind and creating enemies for the 
entire institution. Here is a chance 

for a highly prac- 
tical application 
of the glittering 
generalities often 
paraded under 
the _ tintillating 
title of Public 
Relations. 

Let’s consider 
the action and re- 
action from the 
prospect’s vie w- 
point. Frequently 
he has come into 
the bank or trust 
department at the 
inspiration of some 
of its advertising 
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matter, or on advice of some friend 
or even an officer of the bank, who 
led him to believe he could get as- 
sistance there. Or he may have 
come in because (Heaven bless 
him) he stil has high respect for and 
confidence in his bank. 

In any event, he is paying that 
trust officer or banker the highest 
compliment in his power. Further- 
more, his problem is just as impor- 
tant to him as the largest, cleanest 
estate—probably more so—and his 
pride even more easily injured by 
unceremonious or cavalier treat- 
ment. Here, in essence, is a potent 
“contact front,’’ whether as a boos- 
ter or a knocker depending on what 
kind of reception and help he re- 
ceives from the trust or bank officer. 
And it is quite possible that, with 
the proper direction, he may later 
become a very desirable prospect 
for some trust service, even though 
his problem is not presently soluble 
by a trust device. 

Two paths—and they are present- 
ly the only ones by which we may 
gain the good- rather than the ill- 
will of these non-trust prospects— 
are open. First, it should be the 
settled policy of every trust institu- 
tion that every interviewing officer 
be capable and well-versed in the 
features of the various financial ser- 
vices, and make a practice of sug- 
gesting the possible alternative ser- 
vice or method by which at least 
some solution to the caller’s problem 
may best be worked out. 
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In some cases insurance will be 
indicated, in other rearrangement 
of financial plans or budgets may be 
necessary, but in no event should 
anyone with an honest problem be 
turned away without gaining the im- 
pression that the trust man or bank- 
er not only knows his business, but 
is a good financial advisor and a 
sympathetic human being. 


The second course, and at best 
this will provide only a limited 
though valuable answer to the 
above situation, is for the fiduciaries 
to perfect some means by which 
such problems as require trustee- 
ship but are presently precluded, 
can be profitably handled. So far, 
the common trust fund offers the 
greatest hope, and it may even be 
that many court appointments, now 
taken at a loss, can be effectively 
and profitably served by this me- 
dium. 


If trust institutions are to retain, 
let alone build up their prestige as 
the fonts of economic wisdom in 
their communities, they will have to 
not only live up to but actively en- 
courage the confidences and re- 
quests for assistance of those who 
are earnestly seeking guidance in 
their private financial problems. A 
lot of talk-water has gone over the 
dam about the “courtesies” which 
tellers and bank guards should ex- 
tend to patrons. How much great- 
er is the responsibility of the official 
staff. 


THE NEW LINE-UP 


HE four point national defense 

program reported as_ under 
formulation by the Federal govern- 
ment may signalize the long await- 
ed turning point in relations be- 
tween private enterprise and poli- 
tics. Its implications may well be 


far more important for industrial 
peace and development than for na- 
tionalistic war and destruction. In 
time of common defense against 
outside enemies, the pettier internal 
squabbles are forgotten and inter- 
ests become mutual. 
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So may it well be in the present 
emergency of international affairs. 
The Lion and Lamb—or even goat 
—lie down together. Successful 
politics depends more than ever on 
successful industry, and old issues 
promise to be joined to present a 
united front against new threats. 

From the first two points of the 
tremendous plan for strengthening 
national defense—larger appropria- 
tions for the army and navy—little 
stimulus to sound economic recovery 
can be expected. These come under 
the category of non-wealth produc- 
ing expenses—albeit necessary ones. 

It is to the other two points that 
we look for “sustained lift’ to in- 
dustry and for increased prosperity : 
encouragement of new techniques 
in production (both of war and liv- 
ing-necessity materials), and inte- 
gration of public utility and trans- 
portation facilities. 


These objectives should tran- 
scend, in public and therefore poli- 
tical opinion, the relatively petty 
jealousies of class strife, political 
expediency and sociological debate. 
We became Americans first, and 
‘Ism’icans after—way after. Such 
a common appeal as that of De- 
fense removes the question of “face 
saving” and provides the alibi, were 
one needed, for Government and 
Business to get together. 


To carry out any program of na- 
tional defense, reliance—and there- 
fore responsibility and opportunity 
—must be placed in our industrial 
leadership. Economic strength is 
essential to military strength. And 
considering the phobia to Fascism or 
Dictatorship, it is difficult to visual- 
ize the socialization of industry, 
even under war clouds, when the 
whole issue so clearly involves the 
progress of Democracy with its pres- 
ervation of equal rights of the in- 
dividual. 
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Let us sincerely hope that the 
teamwork which will have been en- 
gendered will not be put to destruc- 
tive uses, but that the lessons, the 
advantages learned from its prac- 
tice will serve us well in restoring 
a peaceful prosperity, which will, in 
natural course, be shared with the 
rest of the world. 
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Teamwork for Recovery 


“We are still face to face with the 
supreme test of our collective common 
sense. The spirit and the will to co-op- 
erate is the key to the problem of our 
national economy today. We must have 
tolerant co-operation between govern- 
ment and business, between management 
and labor and between labor and labor. 


“Among the opportunities for real 
team work between government and bus- 
iness in promoting recovery, let me men- 
tion those in the fields of taxation, of 
housing, of railroads, of public utilities, 
and in the so-called monopoly study now 
being conducted by the Temporary Na- 
tional Economic Committee. 


“The building industry offers concrete 
hope. It is estimated that we have a 
shortage in housing alone running into 
billions . . . In this field private enter- 
prise and labor can make a substantial 
contribution to recovery by collaborating 
with and supplementing the efforts being 
made by government agencies. 


“Another major field for co-operation 
between government and industry is 
presented by the public utilities. 


“Happily, the response of the utility 
companies to the program of the com- 
mission in recent months gives promise 
of sound relations in the future. Noth- 
ing would be more helpful to recovery 
than the frank recognition of the imper- 
ative necessity for a cessation of the war 
that has been waged between the utili- 
ties and the government for the last sev- 
eral years.”—John W. Hanes, Assistant 
Secretary of the Treasury. 


From recent address at the School of Business 
Administration of the University of Minnesota. 
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A. B. A. Convention Program Announced 


OMPLETION of the program for the 

sixty-fourth annual convention of 

the American Bankers Association which 

will be held at Houston, Texas, Novem- 

ber 14 to 17 was announced by Orval W. 
Adams, president of the Association. 


The convention will have three gen- 
eral sessions, five divisional sessions, a 
bank management round table confer- 
ence at which intermediate credit will 
be discussed, a public relations clinic, 
and a public relations laboratory. 


The public relations features of the 
program will include a laboratory in 
which will be shown to the delegates 
what the Association is doing in the 
field of advertising, publicity and radio 
and what the Association and banks are 
doing in the field of moving pictures. 


Delegates from the northern states are 
advised to wear normal fall clothing. The 
Houston weather authorities state that 
the average temperature during Novem- 
ber in Houston over a long period of 
years has been 61.5 degrees. 


The general sessions will be addressed 
by national leaders including Jesse H. 
Jones, chairman of the Reconstruction 
Finance Corporation; W. J. Cameron of 
the Ford Motor Company; Dr. Adam §&. 
Bennion, assistant to the president of 
the Utah Power and Light Company of 
Salt Lake City, Utah; J. Reuben Clark, 
Jr., chairman of the Foreign Bondhold- 
ers Protective Council, Inc. of New York 
City; Dr. Karl T. Compton, president 
Massachusetts Institute of Technology, 
Cambridge, Mass.; and Bishop James T. 
Freeman, Episcopal Bishop of Washing- 
ton, D. C. 


Trust Program 


The program for the annual meeting 
of the Trust Section will be held on 
Noy. 15, and has been announced as fol- 
lows: President’s Opening Remarks, 
Robertson Griswold, President, Trust 
Division, American Bankers Association, 
and Vice-President, Maryland Trust 
Company, Baltimore, Maryland. Advan- 


tages of the Corporate Executor and 
Trustee, Hon. James V. Allred, Governor 
of the State of Texas. Phases of the 
Trust Business, Lindsay Bradford, Pres- 
ident, City Bank Farmers Trust Com- 
pany of New York, New York. 

ee J 


All Star Program for Texas 
Trust Section 


The seventeenth annual meeting of the 
Trust Section of the Texas Bankers As- 
sociation will be held in Galveston on 
the week-end prior to the A. B. A. meet- 
ing in Houston. The dates are Novem- 
ber 11-12. 


For a state trust section meeting, or 
for any trust conference for that mat- 
ter, an unusually strong program has 
been arranged with nationally known 
trust men being the principal speakers. 


Gilbert T. Stephenson will conduct a 
forum on Current Trust Problems in 
Texas and Charles H. Mylander of Col- 
umbus, Ohio, will address the conference 
on taxation. L. H. Roseberry, Los An- 
geles, will discuss Corporate Trust Fees 
and I. H. Kempner, Galveston, will tell 
how a president looks at his trust de- 
partment. Robertson Griswold, president 
of the Trust Division of the American 
Bankers Association, will speak on The 
Trust Outlook in America. 


It is seldom that such a group of out- 
standing trust men appears on one 
program and the Trust Section of the 
Texas Bankers Association is to be con- 
gratulated on its resourcefullness and 
foresight in arranging such a meeting. 

ee 


International Investments 


More than 20 per cent of the United 
States $11,000,000,000 stake in world in- 
vestments is invested in Europe, the De- 
partment of Commerce disclosed recently in 
its survey of international payments for 
1937. This was the second largest American 
investment in any other part of the world. 
Canada ranked first in American invest- 
ments with $3,630,000,000. 
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MANUFACTURERS 
TRUST COMPANY 


Condensed Statement of Condition as at close of business 


September 30, 1938 


RESOURCES 

Cash and Due from Banks ...... $206,617,807.38 
U. S. Government Securities .... 183,374,045.18 
State and Municipal Bonds..... 21,925,790.38 
Stock of Federal Reserve Bank... 2,260,650.00 
i ge 57,474,475.24 
Loans, Bills Purchased and 

Bankers’ Acceptances ........  232,369,224.48 
PONE gcc css sdeescasicin BSeReReeT Sa 
ee ee ee ee 13,156,595.52 
Other Real Estate Equities ...... 4,716,468.66 
Customers’ Liability for Acceptances 17,086,250.69 
Accrued Interest and Other Resources 2,407,936.29 


$763,549,641.40 


LIABILITIES 

Preferred Stock .... $ 9,306,520.00 
Common Stock ..... 32,998,440.00 
Surplus and 

Undivided Profits .. 45,129,356.66 87,434,316.66 
DE <isnereaceccaescnao “tae 
Common Stock Dividend 

(Payable October 1, 1938) ...... 824,958.50 
Preferred Stock Dividend 

(Payable October 15, 1938) ..... 232,663.00 
Outstanding Acceptances ........ 17,481,741.74 


Liability as Endorser on Acceptances 
and Foreign Bills ..........+ 5,392,246.49 
POOEME 6 eke costes es eee ss Oe 


$763,549,641.40 


Principal Office: 55 Broad Street, New York City 


64 BANKING OFFICES IN GREATER NEW YORK 
European Representative Office: 1, Cornhill, London, E. C. 3 


Member Federal Reserve System 
Member New York Clearing House Association 
Member Federal Deposit Insurance Corporation 


Both Common arid Preferred shares have a par value of $20 each. 
The Preferred is convertible into and has a preference over the 
Common to the extent of $50 per share and accrued dividends. 








Trust Operating Economies 


Practical Suggestions for Increasing Net Earnings Ratio 


Administrative Improvements Effecting Largest Savings 


Part Four 6f Nation-wide Survey Conducted by Trust Companies 


HEN considering the myriad pos- 

sibilities for improvement of trust 
administrative procedure or operating 
technique, it is surprising and significant 
to find that exactly fifty per cent of the 
replies received to our questionnaire fell 
into two classifications. The first of these 
is adoption of an “estate progress check 
system” as outlined by a Southern trust 
company: 


“While it takes more initial time to start 
off with detailed records in each estate, after 
these records are properly set up, the admin- 
istration is more accurate and can be hand- 
led in about one-half the time; therefore 
much more cheaply and with much less 
chance of making some mistake which would 
cause a loss to the bank. We have a com- 
plete history for each estate and trust, 
whereon detailed information concerning 
that account is placed, giving the capacity 
of the bank, the date of the death if it is an 
administration, the date of the instrument 
if a living trust, the time for remittances, 
charging of fees, statements, court settle- 
ments, the investment authority, and a gen- 
eral synopsis of the instrument, the time 
when taxes must be paid; and tickler cards 
are made for each one of these duties which 
come out automatically daily.” 


Enthusiasm is expressed in the reply 
from an Eastern institution: 


“The greatest improvement in the admin- 
istrative procedure is an estate-progress 
check system. We have had printed what 
we call our ‘Course of Estates’ which item- 
izes every step in the administration of an 
estate with sufficient blank space for check- 
ing or memoranda. We find this obviates 
errors and saves much supervision.” 


Another important feature of such a 
“record and check” system, as revealed 
by a trust official in an Atlantic Coast 
bank, is that “we are in a position to 
answer any question relating to any of 


our accounts without having to ‘run all 
over the lot’ for papers and records, be- 
cause the whole story appears in one 
folder.” 


Specialization of Duties 


HE second large category may be 

termed “specialization of functions 
and duties.” This is well stated by the 
trust officer of a Central States institu- 
tion: 


“The improvement in administrative ma- 
chinery which has effected the largest sav- 
ings in our department has been a thorough 
revision of duties for officers and employees 
during the past year. We found that 
through the years there had been a constant 
overlapping of duties which resulted in 
double work and loss of time and efficiency. 
The department was subjected to a thorough 
review and duties were reassigned with 
great advantage to ourselves and our cus- 
tomers.” 


A Canadian trust company, writing 
of its “group system,” says: 


“Throughout the Office, we have intro- 
duced, as far as possible, clear cut divisions 
of labor. For instance, in the administra- 
tion of Estates, there are separate depart- 
ments whose duty it is to look after the 
various functions connected with the admin- 
istration of an estate such as—the consid- 
eration of investments, the management of 
real estate and mortgages, the custody of 
securities, etc. These same departments 
perform similar functions with respect to 
other services, such as—the administration 
of Trusts, Agency accounts, Custodian busi- 
ness, etc. 

“The general principle of the division of 
labor is also put into practice within De- 
partments. A good example of this is that 
of our Transfer Department, where each in- 
dividual operation in the examination and 
cancellation of old and the issuance of new 
certificates, and the recording of transfers 
is allotted to separate persons.” 
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Missouri’‘s 
Largest Fiduciary 


This company engages only 
in the trust business. It does 
no banking business. It ac- 
cepts no deposits. 


It administers more trust 
property than any other Mis- 
souri financial institution. 
Itis the oldest trust com- 
pany in Missouri. 

For ancillary service in 
Missouri or Southwestern 
Illinois consult 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 


Affiliated with the First National Bank 





A Pacific Coast trust company advises 
that they try to break down the duties 
into specialized functions as much as 
possible, feeling that by this method they 
can “obtain the greatest degree of effi- 
ciency among our employees and produce 
a reasonably uniform and high-class ser- 
vice.” 


Personnel Selection 


LOSELY connected with these per- 
sonnel management policies are the 
suggestions from institutions in three 
sections of the country. From the deep 
South we learn that savings have result- 
ed from the “development of junior ad- 
ministrators to work with administrative 
officers in the administration of estates 
and to substitute for them when absent.” 
A Northeastern trust company hopes 
“to make real savings by using more ad- 
ministrative assistants and a fewer num- 
ber of trust officers.” 
Excellent recommendations are con- 
tained in a letter from a progressive 
South central bank which states: 


“It saves money to employ efficient help. 
Instead of employing stenographers who are 
just beginning, I believe it is better to em- 
ploy some girl who is at the head of the 
office in which she is then working and a 
girl who is not only an expert stenograph- 
er and typist, but one who knows something 
about bookkeeping. In this way, each girl 
can be taught every position in the office 
so that they could be used interchangeably, 
and in the event one of them gets snowed 
under, others can help. Also, when you are 
paying them more than other business 
houses, they naturally stay with you and 
you do not have that turnover where you 
are continually training new people. Instead 
of having one efficient girl watch two in- 
efficient ones, get one efficient girl who can 
do the work of all three.” 


In the selection of trust officers, the 
policy of this institution is to: 


“get a boy with a college education who can 
take shorthand and type and one who has 
worked through the detail department of 
the banking department where they must 
hustle all the time and be exceedingly ac- 
curate to prevent being swamped under. 
Then take them into the Trust Department, 
have them take law at night and pass the 
bar examination, and you will find that their 
law sticks with them much better if they 
study it while they are getting their actual 
experience. After they have passed the bar 
examination and have learned the inside of 
the office, then teach them the new business 
angle and send them out to talk to prospec- 
tive customers, and they will not only get 
new business, but they will learn how to 
meet the public and treat them courteously 
and efficiently when they come into the 
Trust Department. After all, we get what 
we pay for, and employing cheap help is 
about the poorest economy I know of.” 


Modifications in Bookkeeping and Control 


MPROVEMENTS in the Bookkeeping 
and Statistical Departments have 
been responsible for a large measure of 
time saving, according to a Northeastern 
trust officer. Under this head, a well-in- 
formed Atlantic Coast man writes: 


“We have adopted the unit control sys- 
tem for bookkeeping and auditing purposes 
for every asset held by the trust department 
and in connection with estates and trusts, 
we have retained the inventory or book val- 
ue system so that our statistical department 
as well as the bank examiners may be in a 
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position to reconcile such values, in con- 
junction with their work.” 


In the matter of filing and withdraw- 
ing securities from the trust vaults, a 
South central institution reports as 
follows: 


“It was formerly necessary for two offi- 
cers or one officer and one employee of the 
Trust Department to be present with the 
vault keeper upon each occasion when the 
vault was entered. This has now been 
changed so that one officer or one of three 
designated employees may enter the vault 
and withdraw securities in the presence of 
the vault keeper.” 


Cost Consciousness 


UNIQUE wrinkle, not strictly an 
“economy” in operating methods, 
but resulting in cutting down future ex- 
pense, comes from a Midwestern bank: 


“The most beneficial improvement in ad- 
ministrative procedure has been the circula- 
tion of cost analysis reports of individual ac- 
counts among the administrative officers to 
whom they are assigned. This has developed 
a ‘net profit’ consciousness by bringing home 
a proper realization of the various factors 
contributing to operating costs. The results 
are that the administrative officers try to 
reduce these costs or endeavor to see that 
we are properly compensated in any un- 
usual situations.” 

In a somewhat similar vein is the 
course followed by several trust compan- 
ies in various states which have found it 
feasible, in some cases, to adjust fees 
and commissions by agreement with the 
beneficiaries as a result of cost analysis 
which have been set up and which they 
undertake to keep current. 


Economies in Beneficiary Contacts 


LTHOUGH ordinarily it is inadvis- 

able to economize at the expense of 
beneficiary relations, there are certain 
opportunities for savings of which var- 
ious institutions throughout the country 
have availed themselves. As an example, 
a Middle Atlantic bank has discontin- 
ued “remitting income on as collected 
basis and also wherever possible elimin- 
ated the duplication of advices, that is in 
cases where the beneficiary was receiv- 
ing a monthly advice of all income trans- 
actions and in addition was receiving a 
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semi-annual or annual statement of cap- 
ital and income transactions.” 

This matter is a question of policy 
which each institution should decide for 
itself after duly considering the relative 
advantages and disadvantages.* 

A time- and labor-saving device, par- 
ticularly in connection with advices to 
beneficiaries, with which there is no 
quarrel, is the use of machines, particu- 
larly the addressograph, by a great num- 
ber of the corporate fiduciaries through- 
out the United States and Canada. The 
wide variety of uses to which this 
machine can be put will be discussed in 
a subsequent instalment of this series. 


Miscellaneous Suggestions 


HE remaining recommendations 
gleaned from the replies to the ques- 
tionnaire are not readily subject to cat- 
egorization. An Eastern trust official 
writes: 
“Probably one of the most important de- 
cisions that we have made affecting our in- 


*See the comment on page 298 of the September 
issue. 
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come and the income of some of our trust 
accounts has been in the operation of real 
estate acquired by foreclosure, or adminis- 
tered by us as mortgagee in possession. We 
have adopted a policy of putting all rent- 
able real estate in first class condition. The 
result of this practice has been that the 
properties under our administration have 
been rented to practically 100 per cent capa- 
city, and the tenants on the whole are sat- 
isfied. We find that one of the best guar- 
antees of continuous income is a new paint 
job on a house.” 


A Pacific Coast trust institution finds 
that savings can be effected by a more 
complete pre-probate investigation and 
preview of the investments in an account. 

It has been found by an Eastern bank 
that a proper physical arrangement of 
the trust department has resulted in 
more efficient work. 


Finally, a number of institutions, in 
almost all parts of the country, express 
the opinion that the use of the common 
trust fund should produce an economy 
of administration, “especially in the 
smaller accounts as the matter of invest- 
ments has been one of the headaches of 
a trust man for the past few years.” 


Group Trust Conference 


~ The First and Second National Bank 
& Trust Company of Oswego, N. Y., was 
host to the trust department executives 
of the Marine Midland banks at the sixth 
annual gathering of the Marine Midland 
trust officials, an all day meeting held 
September 23rd. 


John K. O’Connor, President of the 
Oswego bank, was in general charge of 
arrangements and presided at the busi- 
ness meeting held in the morning. A 
luncheon was held at the Country Club 
at noon and in the afternoon round table 
discussions were arranged at which var- 
ious trust subjects were considered. Mr. 
O’Connor was also toastmaster for the 
banquet in the evening, at which guests 
of honor included the bar of the city of 
Oswego, together with the directors of 
the bank. 

At the morning meeting Thomas A. 
Wilson, President of the New York State 
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Bankers Association and President of 
the Marine Midland Trust Company of 
Binghamton, spoke briefly on the devel- 
opment of trust business. Nicholas 
Brown, a member of the law firm of 
Harris, Beach, Folger, Bacon and Keat- 
ing of Rochester, gave a paper on “Pit- 
falls Encountered in the Administration 
of Trusts.” Walter W. Schneckenburg- 
er, Executive Vice President of Marine 
Midland Group, Inc., discussed the Devel- 
opment of Trust Departments. Albert 
Journeay, Vice President of the Purse 
Company, presented an address on the 
subject of “Getting and Keeping Trust 
Accounts.” George M. Penney, Special 
Surrogate of Oswego County, presented 
the attorneys’ attitude toward a corpo- 
rate executor. 


The afternoon session presented a wel- 
come opportunity to discuss common cur- 
rent problems, including the following 
topics: “Powers Needed to do a First 
Class Job in the Administration of 
Trusts,” “Investments From the Trust 
Officer’s Standpoint,” “The Effect of 
Group Banking Upon the Trust Depart- 
ments of our Units,” “Fiduciaries’ Lia- 
bility in the Management of Real Estate 
and the Possibility of Minimizing Same,” 
“Nominee Registration for Trust Secur- 
ities in the Light of Surrogate Delehan- 
ty’s Recent Decision,” and “A Trust Of- 
ficer’s Personal Liability—Liability of 
Trustee to Third Persons.” 


Following a reception for Group mem- 
bers, local attorneys and guests in the 
evening, the banquet was followed with 
speeches by George E. Becker, Presi- 
dent of Marine Midland Group, Inc., D. 
Page Morehouse, Jr., Surrogate of Os- 
wego County, N. Y. and Thomas A. Wil- 
son, President of the New York State 
Bankers Association. 


(J 
O. A. Rowland Dies 


O. A. Rowland, a vice president of the 
Mississippi Valley Trust Company of St. 
Louis, Mo., died on September 19 following 
an illness of ten days. He was 58 years 
old. 

Mr. Rowland was a past president of the 
St. Louis Credit Men’s Association and was 
a member of the Robert Morris Associates. 





Tabulation of Trust Cash Balances 


HE aggregate amount of uninvested 

trust funds in all of the insured 
banks of the nation, which operate trust 
departments, will shortly be known by 
the Federal Deposit Insurance Corpora- 
tion. If made available, when tabulated, 
this will give an interesting “slant” on 
the total amount that trust departments 
carry, and may also suggest the activity 
of these accounts. 


The Federal Deposit Insurance Corpo- 
ration may not be especially interested 
in some of these technical matters, at 
least not in connection with this partic- 
ular figure, yet to be obtained. The 
Corporation is seeking to learn its liabil- 
ity, in an assumption that there may be 
legislation at the next Congress to in- 
crease the maximum of insurance allow- 
ed for each depositor. 


There was sent out last month a letter 
by Chairman Leo T. Crowley, to all in- 
sured banks, which asked for “present 
liability in insuring bank deposits to a 
maximum of $5,000 for each depositor.” 
Among the several items requested, one 
in particular referred especially to the 
trust departments of the banks. The in- 
struction sheet asked that “the unin- 
vested trust funds of each separate trust 
estate of which the bank is the fiduciary” 
be given and “should be considered as a 
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separate account.” It was observed that 
“if desired, the principal balance and the 
income balance of each trust may be re- 
ported as two deposit accounts.” 

In the second week of October, prac- 
tically all of the returns were in from the 
Chairman’s request. No intermediate 
tabulations are expected to be available 
since the counting will be cumulative. 
However, when completed, there may be 
disclosed some interesting trust inform- 
ation, which has never before been 
known. 


National Statistics Under Consider- 
ation 


N Connection with the request for 
accurate data on the insurance lia- 
bility of the Federal Deposit Insurance 
Corporation, for uninvested trust funds, 
it appears that nowhere in Washington, 
is there to be obtained a full and com- 
posite picture of the trust departments 
of commercial banks. The Insurance 
Corporation is slowly working toward 
that end, but its progress is slow, since 
it does not primarily concern itself with 
the bank’s trust department, except, as 
instanced, in connection with its poten- 
tial liability for uninvested funds of 
estates. 
The Office of the Comptroller of the 
Currency collects figures of trust de- 
partments of National banks; the Fed- 
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eral Reserve Board collects some figures 
on the trust departments of State mem- 
ber banks, but there still remains the 
great number of state banks, not Reserve 
member banks, which operate trust de- 
partments. Supervisors of few of the 
forty-eight States have these figures, it 
is presumed, but unlike the transporta- 
tion business, taxes, incomes, and a dozen 
others, all the figures are not supplied 
Washington banking agencies in any 
complete and adequate quantity. Even- 
tually, this most important part of the 
banking business may be fully tabulated. 
Plans to that end are under discussion. 


Trust Power Shift in Federal Agencies 


ANKING legislation is being con- 

sidered, not openly, of course, but 
by the well known conference method, 
in committees and the circulation of 
memoranda which, later, will be taken 
by legislative bill draftsmen. When the 
bill emerges, some friendly legislator will 
be approached to introduce it as his 
measure. 

Some of the seriously considered ideas, 
a few of which are even now well worked 
out, provide for some shifting of respon- 
sibility in trust powers, insofar as Wash- 
ington banking agencies are concerned. 
A formal memorandum would re-vamp 
some of the responsibilities now scatter- 
ed between the Comptroller’s Office and 
the Federal Reserve Board and the Fed- 
eral Deposit Insurance Corporation. In 
an exchange or shifting, the Comptrol- 
ler’s Office would take from the Federal 
Reserve Board the granting of permits 
to national banks for the establishment 
of trust departments and all other powers 
over these departments now held and ad- 
ministered by the Reserve Board. The 
regulations now issued by the Reserve 
Board, relative to general and special 
phases of trust accounts, would then be 
issued by the Comptroller of the Cur- 
rency, including general and_ special 
powers and the recent revision providing 
for establishment of the “common trust 
fund.” 

The argument in making such a shift 
is held to be logical and wholly without 
reference to individualities, policies and 
programs which are so often highlighted 


TRUST COMPANIES 


in the general banking news. It is held 
that since national banks are under the 
direct jurisdiction of the Comptroller of 
the Currency as a supervisor who is con- 
stantly inquiring into the bank’s condi- 
tion and fiscal welfare, and because many 
of the national banks have trust powers, 
the Comptroller and not the Reserve 
Board should be held responsible for 
their regulation. 


Reorganization “Approval” 


HE Securities and Exchange Com- 

mission is now lubricating its machi- 
nery under the Chandler Act which pro- 
vides for administration of corporate re- 
organizations. Nine regional offices 
throughout the country have been desig- 
nated and at the mid-month period, skel- 
eton staffs have been installed in each, 
with accountants, attorneys and finan- 
cial analysts. 


The Commission is constantly empha- 
sizing that its work in this important 
field is purely advisory under court ap- 
proval. This may be said to be a good 
psychological approach, for it is not un- 
appreciated by the Commission that 
most courts will be very willing to have a 
Federal agency look over plans and in- 
spect them and give the court assistance. 


The operation of the powers granted 
under the Chandler Act are to be care- 
fully watched, particularly because in- 
vestors’ interests will be vitally concern- 
ed with the determination of the Com- 
mission’s appraisals. And beyond the 
first step, say these banking attorneys, 
is another very important one, that is, 
sponsorship. If the SEC tells the court 
that a plan is satisfactory and the re- 
organization is made according to an 
officially approved pattern, will this not 
imply SEC sponsorship for the corpora- 
tion and, possibly involve an implication 
of safety for trust funds that may be 
invested now or in the future? 


Receivers for Closed Trust Depart- 
ments 


ITH the taking over of office by 
the new first Deputy Comptroller 
of the Currency Cyril B. Upham, new 
policies are quickly becoming evident, if 
not officially and formally announced. 
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One of these intimately concerns the 
liquidation of trust departments in closed 
banks, highlighted in last month’s issue 
of this magazine. The change contem- 
plated would shift the emphasis from 
immediate liquidation of fiduciaries to 
their operation over an indefinite period 
of time. In other words, instead of 
showing records of a definite number of 
trust departments of banks that have 
been finally closed out, the division in 
charge will operate these trusts until 
and if there is a good opportunity to 
dispose of them at a profit or, at least, 
without a loss. 

Some of this is due, it must be admit- 
ted, to political pressure from Congress- 
men who, transmitting objections of 
their constituents, have consistently com- 
plained of what they termed “sacri- 
ficing—even giving away,” good assets. 
It is now likely that estates and other 
trust investments will be operated, as 
originally designed. The receivers, for 
sometime to come, may hold extensive 
trust powers. 

O 


Liability for Taxes 


Within the fortnight the Bureau of Inter- 
nal Revenue considered the case of a trust 
company which operated a real estate con- 
cern as a subsidiary. When the trust com- 
pany was placed in receivership by the state 
superviser, the question arose as to whether 
the real estate company was liable for Fed- 
eral income and excess-profits taxes under 
the old Revenue Act which was recently 
amended so as to protect the interests of 
depositors before taxes were paid. In this 
instance, it was decided that although the 
Act was designed to aid depositors to col- 
lect all due, the real estate company, being 
wholly owned and operated by the receiver 
of the bank, did not come within this pro- 
vision. The Internal Revenue Bureau held 
that the real estate company “may not be 
relieved from the payment of Federal in- 
come and excess-profits taxes” by reason of 
the provisions of the Act of March 1, 1879 
as amended. 


a 


An average of 93 cents for $100 of de- 
mand deposits and 44 cents net for $100 of 
time deposits was earned by 88 Massachu- 
setts banks according to a survey made by 
Driscoll, Millet & Co. 
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Basing Trustee’s Compensation on Principal 
A Schedule of Fees Designed to Stabilize Fiduciary Income 


NORVALD T. ULVESTAD 
Citizens National Trust & Savings Bank of Los Angeles, California 


HE method of basing fees on in- 

come has reflected weakness in cer- 
tain sections of the country. This has 
been due to the size of the trust and the 
wide variety of assets held. Is it not 
reasonable to assume that, although the 
income of a trust diminishes, the trustee 
is entitled to a fair fee where the work 
required in connection with that trust 
remains constant? 

Within the last few years the atten- 
tion of trust men has been directed to 
the plan of charging fees, on the basis 
of principal, commonly known as the Cal- 
ifornia system, and used in a number of 
trust institutions on the West Coast for 
quite some time. 


Just recently the Trust Officers Asso- 
ciation of Los Angeles completed a sur- 
vey of fee schedules in that city. The 
principal conclusion arrived at is that 
the method of charging fees on the basis 
of principal is to be continued with pos- 
sibly slight variations. Perhaps a re- 
view of the new fee schedules of the 
Association will be of interest. The fee 
scheduled proposed is as follows: 


Private Trusts (Full Management) 


1. ANNUAL FEE: 

(a) First Year: 1% of the reasonable 
value of the Trust property, with a mini- 
mum of $50. 

(b) After the First Year: % of 1% of the 
reasonable market value of all real prop- 
erty, and of notes and contracts secured 
by real estate 

3/5 of 1% of the reasonable value of the 
remainder of the Trust Estate with a 
minimum of $50. 

. ADDENDUM FEE: 1/5 of 1% of the 
reasonable value of the property added, 
with a minimum of $10. 

. REVOCATION OR DISTRIBUTION 
*FEE: 1% of the reasonable value of the 
Trust property under revocation, partial 


From address before 1938 Convention of the 
American Institute of Banking. 


revocation or distribution, with a mini- 
mum of $50. 

4. EXTRAORDINARY FEES: Reasonable 
compensation for any unusual or extra- 
ordinary services, including litigation not 
covered by this schedule, and for any 
amendment or revision of the trust. 


The provision for extraordinary fees 
has proved to be a suitable answer to the 
trust client inquiring as to whether or 
not additional fees will be charged 
through the course of the administration 
of the trust. It covers the innumerable 
charges that seem to have crept into fee 
schedules, and which, in most instances, 
were not contemplated when the trust 
indenture was drawn. The provision has 
met with no objection on the part of 
trust clients when apprised of the type 
of service which would entail additional 
charges. 

The Fee Committee, after adopting the 
schedule to be applied to court trusts, 
presented it for the consideration of the 
Probate Court of Los Angeles County 
and was successful in obtaining its ap- 
proval. This is interesting for the reason 
that, with respect to fees as they pertain 
to those trusts under the jurisdiction of 
the Court, there exists a basis for future 
harmony between the Probate Court, the 
Los Angeles Bar Association, and the 
trust institutions. The schedule for fees 
proposed for this type of trust is as 
follows: 


Testamentary Trusts 


1. SET UP FEE: 
(a) Where we succeed ourselves as Exe- 
cutor: None. 
(b) Where we succeed an Administrator 
or Executor other than ourselves: 1/5 of 
1% of the reasonable value of the estate. 

. ANNUAL FEE: A standard fee of % of 
1% of the reasonable value of an Estate. 
Minimum $50. 

. EXTRAORDINARY SERVICES: Addi- 
tional compensation as may be allowed 
by the Court. 
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. DISTRIBUTION FEE: A minimum of 
1% of the reasonable value of the Estate 
distributed with reasonable extraordinary 
fee for distribution to beneficiaries not 
specifically named. 

. CO-TRUSTEES: When a Corporate fidu- 
ciary is named as Co-Trustee in a Testa- 
mentary Trust, it is entitled to receive 
the entire fees above indicated. Compen- 
sation of Co-Trustees, if any, should be 
in addition to the above fees. 


With respect to the fees to be charged 
in guardianship estates in California 
where it is the policy of the Probate 
Court having jurisdiction over such es- 
tates to allow only reasonable fees, the 
Committee has recommended a certain 
schedule with fees applicable to the first 
year differing from those to be charged 
thereafter. This is done for the reason 
that the work required in marshalling 
assets of a guardianship estate, becom- 
ing acquainted with the history of the 
parties interested in the estate, and the 
creation of proper accounting records, 
all are analogous to that of probate of 
an estate. While the same fee allowed in 
California for executors was not adopted, 
a similar fee was proposed. This sched- 
ule, like that for court trusts, was ap- 
proved by the Probate Court: 


Guardianship Estates 


A. VETERANS’ GUARDIANSHIPS. Fees 
in accordance with the Uniform Veter- 
ans’ Guardianship Act. 

. OTHER GUARDIANSHIPS: (Section 
1556 of the Probate Code provides for 
reasonable compensation in the Court’s 
discretion. Guardians, therefore, should 
petition for a reasonable fee with the 
minimums listed in this Schedule.) 


Surplus and Undivided Profits . 


MERCANTILE Trust Co. 


of BALTIMORE 


2 ee + 
$3,900,000 


We Solicit Your Baltimore Account 
FRED G. BOYCE, Jr., Vice President 


A. H. S. POST, President 


1. ANNUAL FEE: 
(a) For the first year: Based on the 
reasonable value of Estate a minimum 
of: 
84% % 
2% 
1%% 


$1,000 
9,000 
10,000 


on first 
on next 
on next 
1% on next 30,000 
146% on next 100,000 
If Estate exceeds $150,000, % of 1% 
on entire estate. 
(b) Subsequent years, % of 1% of 
reasonable value of Estate. 
(c) Minimum $25.00. 

. EXTRAORDINARY SERVICES: Ad- 
ditional compensation as may be al- 
lowed by Court. 

. CLOSING FEE: 1% of the reason- 
able value of the property transferred. 


Cost Accounting Needed 


The chief element of weakness in the 
principal method is, while it takes into 
consideration the element of cost of oper- 
ation as a factor, it does so necessarily in 
an arbitrary manner. At the present 
time we have no adequate cost account- 
ing system designed to cover trust ser- 
vices. If we are to continue the princi- 
pal method, we should give careful con- 
sideration to the cost of trust services 
for until we do so, it will be impossible 
to know accurately whether or not the 
formula of basing fees on principal is 
adequate or inadequate. 

If a cost accounting system is the 
answer to an accurate fee formula, other 
questions must be considered. Can we 
arrive at a uniform base cost, one that 
will be suitable to all trust institutions? 
If we are to manage the affairs of others 
scientifically, we must do so on the basis 
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of a thorough understanding of that 
which goes to make up the very thing we 
have to sell, namely, service. If we are 
to hold out for sale our ability to act in 


any of the fiduciary capacities for which - 


we qualify, should we not do so in the 
same manner as the manufacturer of 
shoes? In other words, should we not 
know the cost of the articles sold and, 
likewise, know whether or not that cost 
when computed is one that the prospec- 
tive trust client can afford to pay? 


Incidence of Fee 


The general practice today is to charge 
fees against income whether the fee is 
based upon principal or income, unless 
the trust indenture provides otherwise. 
Obviously, the question whether fees 
should be paid by the income beneficiary 
or the remainderman is not dependent 
upon whether the fee is based upon prin- 
cipal or income, but rather upon the de- 
termination of who receives the benefits. 
If the assets of the trust and the pro- 
visions of the trust indenture are of 
such a character as to indicate all the 
services are going to the income bene- 
ficiary, then, naturally, all the fees 
should be charged to him as the recip- 
ient, and, vice versa with respect to the 
remainderman. 


In view of the cardinal principal fol- 
lowed by corporate fiduciaries of obtain- 
ing as much income as possible, con- 
sistent with safety, it would seem that in 
the planning of a program with a trust 
client, consideration should be given to 
this question of allocation of fees so that 
the trust indenture will make it possible 
to apportion fees to either the life tenant 
or the remainderman in proportion to the 
amount of service that is rendered to 
each. Contrary to present practices, the 
remainderman should be expected to pay 
a fee for the protection of that which 
he is to receive, when it is a prime duty 
of the trustee to preserve the corpus. Of 
course, if it is the intent of the trustor 
that the income beneficiary should pay 
all the fees, then that intent definitely 
should be expressed in the trust inden- 
ture so as to avoid the difficulties and 
embarrassments experienced in those 
trusts during the depression where in- 
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come was reduced materially below the 
needs of the income beneficiary. 


A procedure such as the principal sys- 
tem that provides a definite base for fix- 
ing fees, less fluctuating in periods of 
depression than other methods; that does 
provide net returns during periods of 
depression as has been the case in Cal- 
ifornia; and that does take into consid- 
eration costs of operation, liability as- 
sumed, reserves for contingent liability 
and reasonable compensation, is one 
highly desirable. And when we have 
answered the question of costs of oper- 
ation, we have gone a long way toward 
the perfection of the principal method, 
which already proves to be more suit- 
able to the needs of the modern day trust 
business. 


Philadelphia Fiduciaries and Insur- 
ance Associations Cooperate 


Jonathan M. Steere, vice president of the 
Girard Trust Company and president of the 
Corporate Fiduciaries Association of Phil- 
adelphia, has recently announced the ap- 
pointments of members to serve on the As- 
sociation’s committee on co-operation with 
life insurance underwriters. The committee- 
men are: 


George E. Lloyd, trust officer, Pennsyl- 
vania Co. for Insurances on Lives, etc., 
chairman; Edgar W. Freeman, vice presi- 
dent, trust officer, Corn Exchange National 
Bank & Trust Co.; Raymond Furlong, assis- 
tant vice president, Girard Trust Co.; Percy 
C. Madeira, Jr., vice president, Land Title 
Bank & Trust Co., and Albert L. A. Toboldt, 
assistant trust officer, Tradesmen’s National 
Bank & Trust Co. 


The Philadelphia Association of Life Un- 
derwriters’ committee on co-operation with 
trust institutions has been named by Phil- 
ip F. Murray, president, as follows: 

T. R. Powell, Fidelity Mutual Life Insur- 
ance Co., chairman; B. Carter Milliken, 
Provident Mutual Insurance Co.; Joseph L. 
MeMillin, Mutual Life Insurance Co., New 
York; Francis C. Trimble, Connecticut Gen- 
eral Life Insurance Co., Hartford; Theodore 
L. Fowler, Union Central Life Insurance 
Co., Cincinnati, and Charles J. Bower, Aetna 
Life Insurance Co., Hartford. 

Mr. Steere said a series of meetings had 
been arranged between the two organiza- 
tions for the fall and winter months. 





An Eye-Opener 
Dear Sir: 


I agree heartily with all that Mr. 
Miner says about the Directors’ study of 
the Lincoln-Alliance Bank’s operation 
[in the September issue of Trust Com- 
panies]. 

It was an eye opener to all of us to 
see exactly how the banking machine 
works. I believe that the employees also 
appreciated the interest we showed in 
their jobs by our visit to their depart- 
ments when they were in full swing. 


I could recommend to every bank that 
they adopt a plan of this sort so that 
bank directors might become conversant 
with all of the interworkings of the in- 
stitution in which they should be inter- 
ested. 

Frank E. Gannett 


President, The Gannett Newspapers. 


An Inspiration 
Dear Sir: 

I think the idea set forth in your 
September issue and commented upon by 
Mr. Frank Gannett is an excellent one 
and I agree with the observations which 
both you and he have made. 


Accordingly I would like to compliment 
your magazine for adding one more in- 
spiration to many previous ones which 
have been given to bankers and bank 
directors. 

I. B. Grainger 


President, Montclair Trust Company, Montclair, 
New Jersey. 


Open Horum 


A Clearing House of 
Fiduciary Views 


Readers of Trust Companies Maga- 
zine are invited to express opinions, sug- 
gestions and inquiries on matters of in- 
terest to fiduciaries, for presentation and 
discussion in this department. 


Aggressive New Business Literature 


Dear Sir: 

Because of my one-sided interest, I 
may be biased, but I can not help feel- 
ing that the next great development in 
the trust business is going to be an im- 
provement in the methods of creating 
new trust business. While I recognize 
that a good job is being done in spots, 
on the whole I think that as ragged a 
job of merchandising is being done in 
the trust business as almost any busi- 
ness of which you could think of a sim- 
ilar dignity and usefulness. 

There is no adequate literature of trust 
new business development. I know of 
but one book on the subject and that was 
obviously written by an inside, admin- 
istrative officer who knew so little about 
merchandising a service, if the term may 
be used, that there is hardly a helpful 
suggestion in the whole book. Such lit- 
erature as does exist is scattered through 
the pages of trade publications so that 
it would be difficult for any one wishing 
to make a study of the subject to place 
his hands upon a comprehensive collec- 
tion of material. The best stuff I see is 
in your department, Developing Trust 
New Business, and you certainly pro- 
duce there some very helpful ideas. 

In the past twenty-five years I saw 
such a literature of merchandising grow 
from nothing to voluminous quantities 
in another line of business, much to the 
improvement of the selling methods in 
that business, in spite of the fact that 
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much of the volume of material was 
destined to short life and little influence; 
but out of the mediocre level of the whole 
there emerged certain outstanding land- 
marks which had a marked effect upon 
the business. 


I wonder if such a literature will not 
develop in our business, but I also wonder 
where it will develop. When it is thrust 
in with carefully prepared papers on 
legal matters, investment theories, and 
the other subjects common to such a pub- 
lication as yours, it does look a bit raw. 
It has the ring of hobnails on the polish- 
ed floors of the academy, for merchan- 
dising is a rough and tumble semi- 
science which speaks in loud tones and 
slaps an enthusiastic hand on the corner 
of the desk. I should not blame the 
administrative officer at the next desk 
if he should raise an eyebrow at such 
a racket; yet I do think that the busi- 
ness needs it. 

William R. Spinney 

Trust Advisor, The Anglo California National 

Bank of San Francisco. 

(Mr. Spinney has consented to write an article 
for TRUST COMPANIES on Developing Trust 
New Business; his views should be highly con- 
structive and interesting to every man anxious 


to see a better job of merchandising done in the 
trust field.—Ed.] 


Note to Trust New Business Men 


A boy was earning his way through col- 
lege by selling farm magazines. One day, 
in talking to an old farmer, he became quite 
eloquent as he pointed out benefits he 
claimed the farmer would derive if he read 
the magazine. He said: “Mr. Farmer, if 
you will subscribe to this farm paper it will 
show you how to get two bushels of corn 
where you only raised one before—two bush- 


els of wheat where only one grew before; 
in fact, it will teach you how to be a better 
farmer.” The old farmer smiled and with 
a twinkle in his eye said: “Why, Hell, young 
fellow, I ain’t farmin’ as good as I know 
how right now.” 


-O 


Convention Reporting 


Dear Sirs: 

I was greatly pleased with the report 
of the proceedings of the Trust and 
Probate Divisions of our Section in the 
August issue of Trust Companies. This 
was so much the case that I used the 
magazine page by page in making a re- 
port to the corresponding divisions of 
our local bar association. 

R. G. Patton 

Chairman, Probate Division, Section of Real Prop- 


erty, Probate and Trust Law, American Bar As- 
sociation. 


J 


Trust Powers of National Banks 


In the bound volume of the Federal 
Reserve Board of Governors report re- 
cently available, some unhighlighted sta- 
tistical material on trust powers of na- 
tional banks is given. For example, of 
the 17 national banks which were grant- 
ed trust powers by the Reserve Board, 3 
banks were included which had previous- 
ly been granted limited powers but were 
given additional powers. This also in- 
cludes one bank which previously had 
been authorized to exercise restricted 
trust powers and during the year was 
granted full powers. 

In addition the Board granted full 
trust powers contingent upon the con- 
version of an existing State bank into a 
national banking association, which was 
effected. The Board also granted 3 na- 
tional banks restricted authority to ad- 
minister one or more specific accounts. 
There were 8 national banks which sur- 
rendered their trust powers and 19 other 
national banks which had been granted 
trust powers which went into voluntary 
liquidation. Thus, at the close of the 
year, 1,895 national banks held permits 
to exercise trust powers, with 14 more 
which had authority to exercise restrict- 
ed powers only. 





Functions of Powers of Appointment 


Concrete Suggestions for the Draftsman As to Uses and Phrasing 


W. BARTON LEACH 
Professor of Law, Harvard Law School 


E ARE inclined to limit our task 

to putting into words the intention 
which our testators express, and too little 
inclined to complete that intention by in- 
ducing some careful thought on the part 
of the testator in the light of contingen- 
cies which we in our wider vicarious ex- 
perience know must or may happen. 


An elderly testator will tell you that he 
wants to leave his property to his daugh- 
ter Mary for life and then to her chil- 
dren. It is the obvious first task of the 
draftsman to conduct a rather lengthy 
cross-examination of the testator in or- 
der to find out, not what he intends (be- 
cause the essence of the problem is that 
he hasn’t any intention on the subject), 
but to induce some very careful think- 
ing on his part which will develop that 
rudimentary idea into a full-fledged plan 
of disposition. 


The daughter-in-law is the forgotten 
woman of American law. In the consid- 
eration of the possibility of a son of 
Mary dying before Mary does, care 
should be taken to insure that this son’s 
widow, that daughter-in-law, is taken 
care of properly. One method is to pro- 
vide that either Mary or the son shall 
have a power to appoint an annuity for 
the life of the widow out of funds which 
her deceased husband would have had if 
he had survived his mother. 


The gift to Mary’s children equally 
ignores the fact that at Mary’s death 
those children may be in the most diver- 
sified possible situations with reference 
to need of funds. One, a son, may have 
made a great success; one, a daughter, 
may have married a million dollars; and 


This is an abstract of a lecture given as part 
of a legal institute under the auspices of the 
Legal Education Section of the American Bar 
Assn. at its Annual Convention in July 1938. Re- 
printed in part from the Association’s Journal for 
October 1938. 


there may be a third, crippled, mentally 
deficient or otherwise incapable of sup- 
porting himself, who may be in a posi- 
tion of great need. 

A distribution of this testator’s estate 
among the children of Mary equally has 
little to recommend it. Hence in many 
cases the testator will feel that through 
some means it ought to be possible to 
postpone until the death of Mary the de- 
termination of the shares in which those 
children are going to receive that prop- 
erty; and here enters the power of ap- 
pointment. It may well be that after the 
testator has had fully expounded to him 
the alternatives that are open to him as 
to a scheme of distribution he will con- 
clude that the sound disposition for him 
to make is to leave the property to Mary 
for life and then to her children in such 
shares and proportions as she shall ap- 
point. 


Instruments Too Short 


Our dispositive instruments, wills and 
trusts, tend to be too short. It is too 
often true that conciseness of expression 
is a cloak for incompleteness of thought. 


Let us take an example of the kind of 
omissions which so often cause real 
tragedy in the family. A gives property 
to his son B for life, remainder to his 
son’s widow for her life, remainder to his 
son’s children. Now the son gets into 
marital difficulties. He and his wife 
agree that there should be a divorce, and 
one or the other of them goes to Reno. 
In theory that divorce in Nevada is void 
in law. We know that if the widow ap- 
pears in that action, it estops her from 
setting up its validity. The divorce is 
practically efficient as between the par- 
ties, but the persons to whom I am going 
to refer now are those who may be re- 
ferred to as the innocent by-standers. 


The son marries a second wife; and 
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they have children. Those children are 
illegitimate; and we know that the word 
“children” as used in a will or trust 
means legitimate and not illegitimate 
children. Moreover, that second wife is 
not a “wife,” because when that instru- 
ment uses the word “wife” it means ac- 
tual legal wife; and the first wife is a 
“wife” within the terms of the will. 
Hence, by the great weight of authority, 
upon the death of the son B the prop- 
erty will pass to the first divorced wife 
for her life (a thing which of course 
your testator did not intend) and none 
of the children of the second marriage 
of B can possibly take. 

It follows that something has got to 
be done in instruments which use the 
words “wife” or “children” or “issue,” 
in order to protect against any Reno 
divorce. There is an old rule that a gift 
to future-born illegitimates is invalid 
because of uncertainty and the induce- 
ment to immorality that is potentially 
involved. Hence, you would certainly 
pause before you would say in your will 
that “children” included all illegitimate 
children. But I submit that there is no 
substantial possibility that there would 


be any invalidity in a clause which should 
provide that where B has children by a 
woman with whom he is living as hus- 
band and wife after the performance of 


a marriage ceremony, those children 
shall be deemed “children” within the 
meaning of the will in spite of lack of 
domiciliary jurisdiction as to a divorce 
which either B or that woman may have 
participated in. 

It should be habitual to put in every 
will which makes a gift to widow or 
issue or children of some person, a pro- 
vision excluding the widow as to whom 
a divorce decree has been rendered, re- 
gardless of the domiciliary jurisdiction, 
including the second wife who has gone 
through a marriage ceremony, regard- 
less of the fact that the decree of divorce 
of one of those spouses was invalid for 
lack of jurisdiction, and including the 
children of that second marriage. 


Tax Benefits 


A second advantage [of the use of a 
power of appointment] comes in regard 
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to tax matters. Section 302 (f) of the 
Revenue Act of 1926 provides that “The 
value of the gross estate of the dece- 
dent shall be determined by including 
the value of all property ... to the ex- 
tent of any property passing under a 
general power of appointment exercised 
by the decedent.” 

There are two points: the power must 
be general and the power must be ezer- 
cised. The testator is going to pay one 
full federal estate tax when he leaves 
the property; nothing can escape that. 
The problem that we are faced with is 
the avoidance of taxation when the prop- 
erty passes from Mary to her children. 
An outright disposition to Mary brings 
it about that when Mary dies leaving 
the property to her children, a new com- 
plete tax is assessed on her estate. A 
strict rigid trust will not involve a new 
tax in Mary’s estate, but it does not give 
Mary any control over the property at all. 

If the testator would avoid a second 
shrinkage from federal taxation of this 
property of his when it passes from his 
daughter to his grandchildren, it be- 
hooves him to create a special power. 

Perhaps, however, the testator wants 
to give to the life tenant greater control 
over the disposition of the property than 
is given by a special power. This desire 
can be met by the creation of a general 
power—with some hope of avoiding the 
second tax. Whether or not the hope is 
realized will obviously depend upon 
whether or not the general power is exer- 
cised by the life tenant. 

A desirable disposition would [be] a 
gift to trustees in trust to pay the in- 
come to her [widow] for her life, and 
during her life to pay to her any part 
of the principal that she might from 
time to time request, and then upon her 
death to transfer the property to such 
persons as she should by will appoint, 
but in default of appointment, to what- 
ever extent the property should not be 
utilized during her life or disposed of by 
will at her death, to John [son] and the 
children. 

If [she] should exercise the power to 
take part of the principal during her life- 
time, of course that would make it part 
of her estate, and if there is any of that 
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left at her death, then a tax will be 
assessed on it. If she should exercise the 
power of appointment by her will, then 
under Sec. 302 (f) the property would 
be considered as part of her estate. But 
if she does the thing that there are nine- 
teen chances out of twenty that she will 
do, she will have the bulk of that prop- 
erty at her death, and all of it will pass 
to John and the children in default of 
appointment. If she does not exercise 
the power, no new federal estate tax is 
incurred. 

In other words, we give as complete 
control in the donee of the power as is 
desired; but so arrange matters that, if 
the probable thing is done, the property 
is exempt from a second estate tax. 


Rule against Perpetuities 


Since no new tax is assessed upon the 
exercise of a special power, it follows 
that as long as the property can be kept 
subject to a special power, it will avoid 
further taxation under the federal estate 
tax law. Of course, the hitch is the rule 
against perpetuities; it is fundamental 
that interests appointed under special 
powers must vest within lives in being 
and twenty-one years after the creation 
of the power. 

If the draftsmen of the wills of B, C 
and D [each having special power of ap- 
pointment together with power to dele- 
gate the power] are astute in selecting 
lives in being at the death of A (these 
can be any lives, whether or not connect- 
ed with the gifts) and providing that all 
dispositions shall vest within 21 years of 
the termination of these lives, a period 
of upwards of 100 years can be obtained 
during which the original special power 
of A survives and during which, there- 
fore, there is no new federal estate tax. 
In Delaware this can apparently go on 
forever, for in 1933 the Delaware legis- 
lature passed a statute declaring that the 
period of perpetuities, as applied to in- 
terests appointed under special powers, 
should be computed from the time of 
its exercise, not from the time of its 
creation. 

It ought also to be pointed out to the 
testator that if the power is special the 
creditors of the donee of the power can 
never reach the property. They can 
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reach it under some circumstances if the 
power is general. If a power is exer- 
cisable by Mary inter vivos she is subject 
potentially to family pressure. Both for 
the purpose of eliminating unfortunate 
pressure on Mary, and for the purpose 
of insuring ultimate flexibility, most 
testators ordinarily choose a testamen- 
tary instead of an inter vivos power. 

A type of power, which is too common, 
involves endless possibilities of litigation 
and some probability that the intentions 
of the testator will be essentially frus- 
trated. Property is given in trust to 
pay the income to A for life, “and then 
to pay the principal among the children 
of Aas A shall appoint and in default of 
appointment to the children equally.” 

(1) I emphasize now the word among: 
“to pay the principal among the children 
of A as she shall appoint.” That word is 
universally held to create what is known 
as a non-exclusive power, i. e., a power 
which can only be exercised by appoint- 
ing a substantial portion of the ew 
to each object of the power. 
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If you ask testators whether they want 
to give power to Mary to exclude one 
child, I predict that nineteen out of 
twenty will say, yes. Hence, it will be 
necessary to do something to that power 
which will give her that privilege. Typ- 
ical words are, “With power in Mary to 
appoint the remainder to such one or 
more of her children and in such shares 
and proportions as she may direct.” 

The non-exclusive power ordinarily is 
something that a testator wants to avoid. 
If he does want it, however, it is desir- 
able that he should state, not that some 
appointment must be made to everybody, 
but to state a minimum amount, either 
in dollars or in percentages, which must 
be appointed to everyone. 

(2) It will be observed that there is a 
power to appoint only to children. Or- 
dinarily the power should be drafted to 
permit appointment not only to children, 
but to the issue of deceased children, or 
(with some restrictions) to the widow of 
a deceased child. 

Splitting Estates 

(3) Suppose that at Mary’s death she 
has a spend-thrift son who has a deserv- 
ing wife and some children who are not 
being too well fed and educated. It may 
be possible that she will want to appoint 
a life estate to that son, with remainder 
to the widow and the issue; but under 
the power as it is here drafted there is 
a large possibility that she will not be 
able to do so. Thus, the power ought to 
give her the right to appoint not only to 
the objects outright, but to them in suen 
estates as she may determine, with ex- 
press power to appoint life estates to 
some and remainders to others. 

(4) She may want to impose a spend- 
thrift trust upon a life estate to that 
spendthrift son, or she may want to 
make an appointment conditional upon 
somebody reaching the age of 21 or 25 
or 30; but under the form of power as 
it is here drafted it is almost certain 
that she would not be able to do that. 
Express permission to impose conditions 
and restraints should be given in the 
power in appropriate words. 

(5) If your testator so desires, there 
should be an express permission given 
to the donee of the power to create new 
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powers in appointees or to delegate the 
power given to her. 


(6) It became established in England 
that. the donee of any power could re- 
lease it. The reason for the creation of 
the power was to produce flexibility of 
disposition as of Mary’s death. If she 
can release that power during her life- 
time, its value is lost. Frequently the 
same kind of family pressure can be put 
on Mary for the release of her power 
that could be put upon her for the exer- 
cise of a power, if she had an inter vivos 
power. So, frequently enough, your tes- 
tator will want to put in some provision 
which will expressly deny to the donee 
the power to release and will provide 
that notwithstanding any release of the 
power, an appointment later made shall 
be valid. I do not guarantee that that 
will be effective, but I believe it will be. 

There is a reverse side to the question 
of release; and this concerns federal es- 
tate taxes. It is entirely possible that 


tax statutes will be amended at some 
time in the future to eliminate the pos- 
sibility of tax savings which I have been 
discussing. Therefore, it might well be 
that the donee would want, at some time 


when one of those amendments appeared 
on the horizon, to divest herself of that 
power in order to avoid the tax which 
the amendment would levy. Hence, al- 
though for the reasons which I have sug- 
gested, it might be desirable to forbid 
release on the part of Mary, from the tax 
point of view, you might come to the 
conclusion that you would want to ex- 
pressly permit it. The resolution of that 
particular conflict is something which 
will have to be determined as between 
you and your particular testator. 


(7) It is desirable to add to any power 
a provision that it may be exercised by 
an instrument executed before the testa- 
tor’s death, provided only that the donee 
of the power dies after the testator. 


The Hotch-Pot Clause 


(8) Mary has a son who has had hard 
sledding. Mary has two other children 
and they have done moderately well, but 
they could use a little money too. So 
she decides to appoint to the first son, 
the needy son, one-half of the fund, and 
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to appoint to the other two a quarter 
each. Then the needy son dies before his 
mother, and she does not execute a new 
will after that event. The appointment 
to the dead man is void. Hence the two 
quarters that are appointed are effective; 
and the half that was appointed to son 
1 goes in default of appointment to the 
three children equally. Hence, what this 
preferred son gets is one-sixth; and the 
rest of the estate is distributed to the 
other two sons, a thoroughly undersir- 
able result. This happens also when one 
of the appointments violates the rule 
against perpetuity. 

The hotch-pot clause reads substan- 
tially as follows, ““No person shall take 
any interest in default of appointment 
unless he brings into the fund to be dis- 
tributed in default of appointment any 
amount which he receives by appoint- 
ment.” Applying that to our type-situa- 
tion, son 2 would get no share of that 
interest to be distributed in default of 
appointment unless he adds to the fund 
which is thus to be distributed the 
amount appointed to him. Will he do it? 
Answer: Yes. If he sits quiet and does 
nothing he will get just his one-quarter, 
because he will be eliminated from the 
gift in default of appointment by not 
having brought into hotch-pot his ap- 
pointed interest. If, however, he puts 
into the amount to be distributed in de- 
fault of appointment his one-quarter and 
his brother 3 does likewise (which, of 
course, he will do) then each of those 
two will come out, not with one-quarter 
each, but with one-third each, since then 
the whole fund goes in default of ap- 
pointment, and it will be distributed 
three ways equally. 


(9) The gift in default of appoint- 
ment should be worked out with the same 
care as the remainder in a rigid trust. 
There should be provisions for the issue 
and widows of children of Mary who pre- 
decease her. 

The ideal way to exercise a power is 
to get the instrument creating the power 
before you, and to exercise it by name, 
and with reference to all of the restric- 
tions that may be included within that. 
That is not always possible, however, 
and hence it is desirable to include in 
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the residuary clause of any will a blanket 
exercise of powers. A general residuary 
devise or bequest does not of itself exer- 
cise powers of appointment, in most 
states. In order to cause a residuary 
clause to exercise powers, it must pro- 
vide substantially as follows, 
rest of the property which I own and all 
property over which at the time of my 
death I shall have any power of appoint- 
ment, general or special, I devise, be- 


queath and appoint to X.” 


Diversification in British Trusts 


Extreme diversification is used by 
managers of British portfolios as indi- 
cated by the fact that 678 American is- 
sues were held by 44 English and Scot- 
tish investment trusts at the end of 
1937. The study, prepared by Distrib- 
utors Group, Inc., shows that rarely is 
more than $100,000 invested in a single 
security although the companies repre- 
sented had a total book value of $376,- 
000,000. 

Investments in the United States aver- 
aged 16.3 per cent of portfolio value, 
with the Scottish showing a higher rate. 
Only one per cent of the value was un- 
invested cash. 

The following table shows the most 
popular American holdings of the British 


.trusts studied. 


Stock Number holding 
Socony-Vacuum -..._...............---. 24 
U. S. Steel 

Celanese 7% cum. prior, pfd. -____-. 21 
Montgomery Ward 

Consolidated Edison 
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The Stock Purchase Insurance Agreement 


Considerations in Effecting Business Insurance Trusts 


SAMUEL J. FOOSANER 
Chairman, Committee on Life Insurance, New Jersey Bar Association, Newark, N. J. 


HE Purchase Insurance Agreement 

constitutes the backbone of the en- 
tire transaction where life insurance is 
sold for stock purchasing purposes. 
Without this instrument the insurance 
itself has little value, for in its absence, 
it is seldom if ever, that the objectives 
of the parties to the contract are ex- 
ecuted as originally intended. 

When a situation presents itself in 
which a substantial sum of money be- 
comes available for distribution upon the 
death of one of the parties to a business, 
invariably there appear conflicting 
claims and contentions with regard to 
reasons for the life insurance. The ob- 
jectives of the parties, and the manner 
in which those objectives are to be ex- 
ecuted, should be clearly enunciated and 
set out when the life insurance is pur- 
chased. 

Because it is both inadvisable and haz- 
ardous to use a “form” instrument, no 
forms are submitted. 


Parties 


The first paragraph of the agreement 
should set out the names of the parties 
to it, and the capacities in which they ap- 
pear. Ordinarily these parties will con- 
sist of (a) The stockholders, (b) The 
trustee, or third party stakeholder. 


Although the usual case will concern 
itself only with actual owners of stock, 
when dealing with the parties in inter- 
est, the purchase agreement need not 
necessarily limit itself to this extent. Sit- 
uations oftimes very advantageously pre- 
sent themselves where a valuable em- 


Reprinted in part from the New Jersey Law 
Journal, May 5, 1938, in the belief that greater 
cooperation among the lawyer, the life underwriter 
and the fiduciary institution is most essential to 
their continued progress. The writer is the author 
of the “£1938 Life Underwriters Diary and Manual,” 
A 1939 edition is contemplated. 


ployee, an only son, or some other indi- 
vidual who has grown with the business 
and desires to buy in at a later date, 
may be a party to such an instrument. 
Because some provisions must be made 
to place such an individual in a position 
where he is financially capable to carry 
out his wishes, business insurance is of- 
ten the only answer to the problem. 

In every purchase agreement there 
must be a trustee. Wherever prac- 
ticable, it is advisable that it be a cor- 
porate trustee, thoroughly experienced in 
conducting such matters. A corporate 
trustee is advocated because there must 
be a third party stake-holder; someone 
disinterested, whose only duty it is to see 
that the terms of the trust agreement 
are carried out. A properly qualified 
trust department cannot only lend the 
kind of attention which is demanded in 
transactions of this nature, but because 
of its corporate character, it offers per- 
petuity. Thus the death of any one or 
any number of individuals in the insti- 
tution, in no way affects the purchase 
agreement, for the institution itself, pro- 
vides substituted ability to carry on, and 
is responsible for the performance of its 
part of the contract as the named trus- 
tee. 


Objects 


What are the purposes of the agree- 
ment, the objectives of the stockholder 
or stockholders? Why is it necessary to 
carry business insurance? What is 
hoped to be accomplished by carrying it? 
These are among the more pertinent 
questions which should be clearly an- 
swered in setting out the reasons for es- 
tablishing the purchase insurance ar- 
rangement. 

One of the first steps of the stockhold- 
ers is to deposit the insurance policies 
with the Trustee. A separate schedule, 
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fully describing the insurance policies, 
should be annexed to the agreement and 
made a part of it. 


Payment of Premiums 


Since the most prudent procedure re- 
quires that each stockholder apply for 
the insurance on the life of the other, it 
follows as a logical sequence that the 
applicants pay the premiums on the poli- 
cies covering each other’s lives. As a 
matter of expediency the corporation 
may make the actual financial outlay, but 
it is most essential that this expenditure 
be properly entered on the corporate 
books if a deduction is to be sought in 
the payment of the various corporation 
taxes. 

Each stockholder should be given full 
power to investigate the status of the 
life insurance being carried on his life, 
if he should so desire. By having this 
opportunity afforded him, he is in a posi- 
tion, to see that the policy is not lapsed 
for failure of payment of premiums, and 
can thereby insure the ultimate success 
of the objectives set forth in the agree- 
ment. 

With each stockholder being given the 
privilege of checking up from time to 
time on the payment of premiums, there 
is no necessity to charge the trustee with 
this duty. The trustee’s only place in 
the picture is to carry out the instruc- 
tions of the agreement, if the necessary 
monies are provided, and not to simul- 
taneously see that the means to keep the 
agreement constantly alive are regularly 
provided. 


Rights of Stockholders 


By virtue of his application for the in- 
surance, and his payment of the prem- 
iums, each stockholder should be recog- 
nized in the purchase agreement as the 
owner of the policy carried on the other’s 
life. By token of this ownership, he 
thus becomes endowed with all the rights 
which ordinarily accrue to an owner. 

To assure the continued existence of 
the life insurance, it is advisable to pro- 
hibit the respective owners from borrow- 
ing on the policies. It is likewise busi- 
nesslike procedure to restrict the stock- 
holders against pledging or assigning 
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the policies or any equity in them, for a 
valuable consideration or otherwise. If 
a modification of these restrictions is de- 
sired, where borrowing on the policy may 
be contemplated, the agreement can pro- 
vide that loans may be applied for upon 
obtaining the written consent of the oth- 
er stockholders setting out under what © 
conditions the owner of the policy may 
borrow on the policy, as well as giving a 
plan for repayment of the loan. 

A business insurance trust which 
would irrevocably bind the stockholders 
to certain set terms without allowing 
some freedom in the event that they sub- 
sequently decided upon some deviation in 
their original plans, would be most ob- 
jectionable. The agreement must be 
made practicable as well as legally se- 
cure. The stockholders should be per- 
mitted, under the terms of the instru- 
ment, to terminate the trust upon the 
payment of some specified fee to the trus- 
tee. 


Sufficiently Flexible 


Contrariwise, it is essential that the 
purchase agreement be sufficiently flex- 
ible to allow the introduction of further 
insurance policies to the trust, without 
creating newly drawn provisions for the 
instrument. 

The right to amend the purchase 
agreement should always be reserved. To 
avoid misunderstanding, the prerequis- 
ites to the privileging of an amendment 
should be set forth. The degree of au- 
thority which the trustee must receive 
from the stockholders, and the form that 
this authority shall take, should be un- 
equivoeably enunciated. 
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Not only is it essential that the trus- 
tee have continuous retention of the stock 
but it is likewise important that the cer- 
tificates be endorsed in blank by each of 
the stockholders upon his surrender of 
his shares to the trustee, because by so 
doing the respective stockholders can re- 
tain the right to dividends as well as 
their voting powers. However, the 
draftsman should take the precaution of 
checking the provisions of the Corpora- 
tion Law of his particular common- 
wealth. 

A provision should be contained in the 
purchase agreement authorizing the de- 
livery of stock dividends to the trustee, 
if such is the intention of the parties. In 
like manner, the instrument should be 
amply elastic to allow the stockholders to 
deposit additional certificates with the 
trustee if such further holdings are to 
form a part of the agreement. 


Recognizing that to allow a withdraw- 
al of the stock certificates or any part of 
them, by any of the stockholders, would 
be to jeopardize the very lifeblood of the 
agreement, such action should be prohi- 
bited, unless it is the intention of the 


parties to modify their plans in their en- 


tirety. For the same reason the stock- 
holders should be restricted against 
pledging, assigning, or transferring their 
stockholdings or any interest in them. 


The Valuation Certificate 


There are a number of methods by 
which the value of the business and the 
units of evidence of ownership in it can 
be scientifically computed. The parties 
might decide to look to the book value 
of the stock as a guide to the value of 
their business enterprise. By adding to 
this figure the good will of the corpora- 
tion, and by endeavoring to anticipate 
the prospective outlook for their com- 
pany, they will be in a position to arrive 
at a given worth of the company. By 
simply dividing that total worth by the 
proportionate number of shares, or re- 
spective interest which each of them 
holds, they can accurately determine the 
extent of their individual holdings. 

Periodically statements are presented 
to the corporation by its accountant or 
auditor. By making a comparison and 
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an analysis of these brief summaries, 
any one of the stockholders is enabled to 
decide for himself what he would pay 
for the business. 


A third method of determining the 
werth of the business, in the event that 
the respective stockholders have difficulty 
in reaching an agreement, is to call in a 
certified public accountant. Even in 
such a case however, before the accoun- 
tant reaches his decision, it is well that 
he confer with all of the stockholders to 
obtain their expressions as to the value 
of the good will of the business, and to 
get their reactions as to the prospective 
outlook of the company. 


Advantage of Self-Appraisal 


It is always the wisest plan that they 
themselves be permitted to place the 
value on their stock. By taking this ac- 
tion while they are all still alive, there 
cannot be any prejudicing of rights, not 
even subconsciously, for none of them 
knows who will be the first to die. Be- 
cause of this uncertainty as to death, 
each stockholder must calculate the ap- 
praisal which he places upon the busi- 
ness, with two views in mind, namely, 
first, if he should survive, and secondly, 
if he should be the first to die. Being 
faced with a diametrically conflicting 
situation of this character, the price 
which he places upon the enterprise will 
of necessity be an equitable one. A val- 
uation certificate should be furnished to 
the trustee at least once a year, and 
semi-annually where it can be feasibly 
arranged. 


Not only should provision be made for 
subjecting the liquidating of the inter- 
ests of the decedent in accordance with 
the last valuation certificate most recent- 
ly filed, but it should likewise be made 
clear how long such certificate shall re- 
tain its efficacy. Whatever their thoughts 
on this matter might be, they should ex- 
press those thoughts in the purchase 
agreement as one additional guarantee 
of its success. 


Duties of Trustees Upon Death of 
Stockholder 


A. Return of Stock Certificate to Sur- 
vivors—Upon being notified, through a 
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presentation of proper proof of the death 
of one of the stockholders to the agree- 
ment, the trustee becomes authorized to 
take all the necessary steps to effect its 
duties in accordance with the terms of 
the instrument. Without any cause for 
delay, it is in a position to immediately 
return to the surviving stockholders the 
stock which was originally deposited by 
them. 

B. Adjustment of Surrender Values 
of Policies Insuring Survivors—Not only 
were the stockholdings of the survivors 
being held by the trustee, but the insur- 
ance policies on their lives were also so 
reposed. Since the decedent paid either 
all or a part of the premiums on these 
policies, his estate, upon his death, be- 
came possessed of a definite equity in 
these contracts. 

In the light of the decedent’s total or 
partial ownership in the policies on the 
lives of the survivors, it becomes the duty 
of the trustee to ascertain the value of 
this equity. It becomes incumbent upon 
the trustee to communicate with the re- 
spective insurance companies to learn 
the surrender values of the various 
Once having armed itself with 


policies. 
this information, the trustee is then in a 
position to determine the amount of 
money to which the decedent’s estate is 


entitled from this source. All that is 
necessary to calculate this sum is to look 
merely to the percentage of the prem- 
iums paid on these policies by the dece- 
dent. 

Upon arriving at the exact sum to 
which the decedent’s estate is entitled by 
virtue of the surrender values of the 
various policies, the trustee is then faced 
with a three-fold election of procedure. 
It may offer the policies to the survivors 
who are the named insureds therein, upon 
their payment of the cash due to dece- 
dent’s estate. Or upon failure of the 
surviving parties to exercise this option 
within a limited length of time, the trus- 
tee may transfer the policies to the es- 
tate of the decedent, so that its equity 
may be protected. Or the trustee may 
remit the policies to the respective insur- 
ance carriers for a cash payment by 
them. The money thus received may 
then be turned over by the trustee, to 
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the various parties, in the proportions in 
which they are entitled to the same. 

Just what steps the trustee may take 
with regard to the policies on the lives 
of the survivors, should be explicitly set . 
out in the trust agreement. Likewise 
the liberality of the option, the space of 
time in which it is to be exercised by the 
survivors, and the rights of the trustee 
upon the failure of survivor to exercise 
it, should be included. 

C. Payment of Insurance Proceeds to 
Estate of Decedent—As the named bene- 
ficiary under the various insurance poli- 
cies, the trustee becomes entitled to re- 
ceive the proceeds from the insurance 
company, upon due proof of death of an 
insured, accompanied by a delivering of 
the policy or policies which covered the 
life of the decedent. After receiving 
these proceeds, it then becomes the duty 
of the trustee to effect a payment of 
them to the estate of the decedent, simul- 
taneously transferring the shares which 
were owned by the deceased stockholder, 
to the survivors. 

Assuming that the total of the insur- 
ance proceeds, received by reason of the — 
decedent’s death, constitutes a sum 
equivalent to the total value of his stock- 
holdings, the transaction involving the 
payment and transfer is a relatively 
simple matter. If, for example, a given 
survivor paid thirty per cent of the 
premiums, on the insurance policy car- 
ried on the life of the deceased stock- 
holder, since he is equitably entitled to 
thirty per cent of the proceeds, he would 
therefore be entitled to receive thirty 
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per cent of such decedent’s stock. The 
estate of the decedent would, of course, 
receive all of the proceeds upon a relin- 
quishment of all of its stock by the trus- 
tee, in its behalf. 


Since there is some possibility that the 
total of the insurance proceeds received 
by the trustee, upon the death of one of 
the stockholders, will be insufficient to 
purchase the full amount of the stock 
left by him, some provision should be 
made to respond to this deficiency. 


To simplify matters, the instrument 
can provide that, each survivor having 
become entitled to so much of the dece- 
dent’s stock as the amount of premiums 
paid by him on the policy on the dece- 
dent’s life bears to the total premium 
paid, the same proportion is to be car- 
ried out as to the deficiency. 


Pending a satisfaction of the terms of 
the instrument, the trustee should be em- 
powered to continue to hold the stock not 
paid for by the survivors. The agree- 


ment can provide that the survivor must 
pay the deficiency in cash, or by promis- 
sory notes, or by a combination of the 


two. If no cash is available and a series 
of promissory notes is to take care of 
the stock purchase deficiency, then these 
notes should be in the hands of the trus- 
tee by a given date. Upon the payment 
of each note the trustee should be au- 
thorized to pay the sum received to the 
estate of the decedent, and simultan- 
eously transfer an additional amount of 
the decedent’s stock equivalent in value 
to the money so received, to the survivor 
paying the same. A specified limited 
lengcn of time in which these promis- 
sory notes should be delivered to the 
trustee should be agreed upon when the 
instrument is prepared. 


Automatic Termination of Agreement 


A. Simultaneous Death—If death oc- 
curs to two or more of the stockholders, 
within a period of thirty days, such dis- 
aster should be construed as a simul- 
taneous death and should cause the in- 
strument to terminate automatically. 
This period may be shortened or extend- 
ed to any reasonable degree which the 
parties may desire. 
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B. Adjudication of Bankruptcy—Up- 
on a corporation being adjudicated bank- 
rupt, the purport of a stock purchase 
agreement loses its efficacy. The agree- 
ment should provide for automatic term- 
ination in such an event. 

C. Assigment for Benefit of Credi- 
tors—Should the financial position of the 
corporation become so precarious as to 
compel it to assign its assets for the 
benefit of its creditors, again the char- 
acter of the corporate structure becomes 
greatly changed and the value of the 
stock is materially affected. The act of 
assignment should automatically relieve 
the parties from any further obligation 
to carry out the agreement. 

D. Dissolution of the Corporation— 
Since upon the dissolution of a corpora- 
tion it ceases to exist, the reason for the 
original objective of obtaining the stock 
to perpetuate the corporation obviously 
vanishes. Unless there be a clear ex- 
pression that such an occurrence shall 
result in the automatic termination of 
the stock purchase agreement, there is 
always the possibility of someone taking 
a conflicting position. To avoid contro- 
versy, therefore, this understanding 
should appear among the terms of the in- 
strument. 


Duty of Trustee Upon Automatic 
Termination 


In the event of a simultaneous death 
occurring to the only two stockholders in- 
terested in the agreement, the proceeds 
should be treated the same as if they 
arose under personal life insurance con- 
tracts. After surrendering the policy 
or policies insuring the life of one of the 
decedents, and receiving the proceeds, it 
becomes the further duty of the trustee 
to turn over those proceeds to the estate 
of that decedent. The trustee should 
also effect a transfer and delivery of the 
stock owned by the deceased stockholder 
which it held on deposit, to the estate of 
that deceased stockholder. 

If there were more than two stock- 
holders as parties to the trust agreement 
and notwithstanding the simultaneous 
death there remains a survivor, such sur- 
vivor is entitled to receive from the trus- 
tee a delivery of the policy or policies in- 
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suring his life, together with a return of 
the stock certificates which he deposited 
with the trustee. 

Should the trust agreement be auto- 
matically terminated because of bank- 
ruptcy, assignment to creditors, or dis- 
solution, the parties should be returned 
to status quo. Each stockholder there- 
fore is entitled to receive from the trus- 
tee a return of the stock certificate de- 
posited by him. He is likewise entitled 
to receive a transfer or an assignment 
of that portion of the life insurance 
policy, on which he paid premiums, that 
the amount of the premiums that he paid 
bears to the total premiums paid on that 
policy. 


Obligations of Trustee—Limitations 


The trustee operates without prejudice 
or discrimination. Its duties and pow- 
ers are completely set out in the trust 
instrument. It therefore should not be 
held responsible for the failure to per- 
form any act which is not expressly com- 
manded of it or which is not incidental 
to one of its duties. 

It is not the place of the trustee to 


question the truth of the valuation cer- 


tificate. It is not the duty of the trustee 
to inquire into the respective considera- 
tions flowing from one stockholder to an- 
other. The trustee cannot be held ac- 
countable for the acts of the stockholders 
in obtaining the insurance policies, or 
their conduct with the insurance com- 
panies thereafter. It cannot be deemed 
a guarantor of the validity of the in- 
surance policy. It cannot be held liable 
for the genuineness of the stock certifi- 
cates which are deposited with it. 

It is well to designate counsel to whom 
the trustee should refer all legal ques- 
tions arising under the instrument, or in 
the alternative to authorize the trustee 
to employ counsel in its own discretion, 
for this purpose. 

To avoid opposing contentions as to 
which law should prevail, in the event 
that the interested stockholders are resi- 
dents of different States, the agreement 
should expressly mention the State which 
shall control insofar as the laws per- 
taining to the construction and interpre- 
tation of the instrument are concerned. 
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The compensation of the trustee is a 
matter which rests entirely in the hands 
of the fiduciary institution in whose 
charge the trust is reposed. Notwith- 
standing this fact, however, the vast ex- 
perience of many institutions has lead to 
a standardization of fee, which for the 
work performed, is most reasonable. 
Since the fees are agreed upon in ad- 
vance, the stockholders are in a position 
to determine before-hand what the 
charge of the trustee will be. Adequate 
provision should be made in the purchase 
agreement for these charges, as well for 
a full reimbursement of all money prop- 
erly expended by the trustee in the per- 
formance of its trust. 


Definitions for the Purpose of the 
Agreement 


Because a great divergence in opinion 
is possible, the matter of what consti- 
tutes insurance proceeds, under the 
terms of the instrument, should not be 
left to guess-work. 

For the purposes of the purchase trust 
instrument, and for the protection of 
the parties thereto, the phrase, “es- 
tate of the decedent” should be explained. 

Should a stockholder be desirous of 
having the insurance proceeds which will 
be forthcoming to his estate at his death 
by virtue of the purchase insurance 
trust, paid directly to someone other than 
the executor or administrator of his es- 
tate, he can accomplish this through the 
aid of a designation certificate, by de- 
positing with the trustee a written au- 
thorization which has been properly ex- 


.ecuted and acknowledged. 


Provision for Retirement 


Although there is no necessity that 
the purchase insurance agreement in- 
clude a provision for the retirement of 
one or more of the stockholders upon at- 
taining a certain age, yet it is advisable 
that such a paragraph be embodied in the 
instrument. By setting out a mutual 
option to the interested stockholders to 
retire from the business at some desig- 
nated subsequent date the parties may 
coinstantaneously specify the price at 
which the stock should be valued in the 
event of such retirement. In the ab- 
sence of such a retirement purchase pro- 
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vision, there is always the likelihood that 
the government will substitute its judg- 
ment, in determining the value of the 
stock, for the figure submitted by the 
survivors. 

Among the miscellaneous clauses, pro- 
vision should be made for the specifying 
of the date that the trust instrument is 
to take effect. It is also important that 
each copy or counterpart of the agree- 
ment be construed to be an original even 
though all the copies taken together are 
to comprise but one instrument. A 
clause to the effect that the heirs, execu- 
tors, administrators, successors and as- 
signs of the respective parties are to be 
bound by the terms of the instrument, 
should likewise be included. 


Schedules 


Two schedules should be annexed to 
the agreement and made a part of it. One 
of these should concern the stock certi- 
ficates reposed with the trustee, and the 
other should list the insurance policies 
delivered to the trustee. 


Regarding the stock certificates, the 
name of each stockholder, a description 
of the stock, and the number of shares 
deposited by him, will suffice for the pur- 
poses of the schedule. The only in- 
formation which is essential pertaining 
to the insurance policies consists of the 
name of the insured, the amount of the 
insurance, the number of the policy and 
the name of the insurance company. Any 
other information which may be desired 
concerning either the stock certificates 
or the insurance policies can be deter- 
mined by making reference to these in- 
struments themselves. 

The execution of the instrument must 
be effected in compliance with the law 
of the situs of the trust. 

The foregoing dissertation has not of- 
fered a treatment of the problems which 
are singularly presented by the sole pro- 
prietorship or the partnership enter- 
prise. The same fundamentals with 
which the Stock Purchase Agreement is 
approached will adequately suffice in the 
construing of an instrument to serve 
where interests other than those which 
are evidenced by certificates of stock 
exist. 
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Three-Way Cooperation 


In any consideration of a business in- 
surance trust, three professions must 
come into play. Life Insurance must 
point out the need for the business in- 
surance to the client. Legal counsel 
must be called upon to couch into proper 
language the instructions of the inter- 
ested parties. The fiduciary institution 
must be sought out as a repository of 
the trust, as a disinterested stakeholder. 

The life underwriter, the lawyer and 
the trust officer must cooperate. They 
must assist each other; they must work 
together. Any attempt by one to get 
along without the other is fatal to the 
best interests of the entire structure. A 
failure by any one to recognize the pro- 
nounced need for the other cannot avoid 
reacting injuriously to the primary con- 
cern of the client. 


To the end that the client may be most 
beneficially served, the three professions 
of trust must cooperate unreservedly. In 
any conscious observation of the objec- 
tive of creating a successful purchase in- 


surance plan, it is most essential that a 
properly constructed trust instrument be 
made a part of that plan. 


N. J. Mid-Year Trust Conference 


The annual New Jersey Mid-Year Trust 
and Banking Conference will be held at the 
Robert Treat Hotel in Newark on October 
27-28. J. H. Bacheller, president of the 
Fidelity Union Trust Co., Newark, has an- 
nounced the following trust program. 

Thursday Morning—“Trust Develop- 
ments,” Raymond Furlong, assistant vice 
president, Girard Trust Co., Philadelphia. 

“Dangers of Substituted Trusteeships,” 
Wm. J. Brennan, Jr., partner of Pitney, 
Hardin & Skinner, Newark. 

“The American Way,” William A. Irwin, 
assistant educational director, A. I. B. 

Thursday Afternoon—“The History of 
Trust Cost Accounting,” Henry A. Theis, 
vice president, Guaranty Trust Co., New 
York. 

“Relations of the Bar with Trust Depart- 
ments,” Wm. D. Lippincott, president, New 
Jersey State Bar Association, Camden. 

“Interest Rates and Trust Investments,” 
D. Murray Shields, economist, Irving Trust 
Co., New York. 
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THE CHASE 
NATIONAL BANK 


OF THE CITY OF NEW YORK 
Statement of Condition, September 30, 1938 


RESOURCES 
CasH AND DUE FroM BANKs . .... . . . . $ 986,341,323.24 
BULLION ABROAD AND IN TRANSIT . . .... . 37,050,975.81 


U. S. GOVERNMENT OBLIGATIONS, DIRECT AND FULLY 
GUARANTEED. . . a a a ee ee ee ee 661,918,043.40 


STATE AND MUNICIPAL SECURITIES. ..... . 108,747,143.17 
OTHER BoNDs AND SECURITIES . . . . . «= - 174,451,571.41 
LoANs, DISCOUNTS AND BANKERS’ ACCEPTANCES . . 620,196,819.77 
Sg ses ae ie cee a ee 34,865,058.10 
eee Se, Es we ee ee we ew 6,835,051.92 
MorTGAGES . . . ae ee ae ee 11,297,190.31 


CusTOMERS’ ACCEPTANCE LIABILITY. . . ... . 22,003 ,055.08 
es ce a es ae i ae 6,416,425.19 
$2,670,122,657.40 


LIABILITIES 
CAPITAL FUNDS: 


CaPITAL StocK . . . . . . . $100,270,000.00 
Summawe . . .«. « » © « « « BRR 
UNDIVIDED PROFITS .... . 31,136,343.12 


$ 231,676,343.12 
RESERVE FOR CONTINGENCIES. . . . 2 «© «© « « 16,867 ,007.26 
RESERVE FOR TAXES, INTEREST, ETC. . . . .. . 1,700,804.22 
a a ee a me 
ACCEPTANCES QUTSTANDING ... . oe 22,779,871.31 


LIABILITY AS ENDORSER ON ACCEPTANCES AND FOREIGN 
Re ge ae i ee ee we a ce ee es 12,169,784.94 


OTHER LIABILITIES ... . ee 7,954,653.54 
$2,670,122 ,657.40 


United States Government and other securities carried at $134,108,067.90 are pledged to 
secure public and trust deposits and for other purposes as required or permitted by law. 


Member Federal Deposit Insurance Corporation 





Excerpts From Selected Articles 


The Use of Nominees by Fiduciaries 


LAWRENCE A. HOWARD, member of the Hart- 
ford (Conn.) Bar. Connecticut Bar Journal, July 
1938. 


N July 10, 1936, the Supreme Court of 
Connecticut decided, in the case of 
Chapter House Circle of King’s Daughters v. 
v. Hartford National Bank and Trust Com- 
pany, 121 Conn. 558 [Aug. 1936 Trust Com- 
panies] that the holding in its own name of 
a mortgage by a trust company acting in a 
fiduciary capacity without indicia on the 
public records of the trust capacity was a 
breach of trust. *** 
On page 568, the Court said: 


“The supposed advantage from saving of ex- 
pense as far as we can determine is inconsequen- 
tial as set over against adequate protection for 
the beneficiaries of the trust. Nor is it of great 
significance that the terms of the trust may be 
more easily kept from general knowledge if the 
securities comprising it are held in the name of 
the individual bank; and it is a commentary upon 
this claim that it was admitted on the argumcnt 
bcfore us that it is the practice of trust companies 
in taking shares of corporate stock forming a por- 
tion of a trust fund to have the certificates state 
that the bank is holding them for the particular 
trust of which they form a part.” 


This admission conflicts seriously with 
any attempt now to claim that the nominee 
practice has a sanction in common usage 
msofar as it applies to the holding of se- 
curities by fiduciaries. *** 

All the language [quoted from the Court’s 
opinion] is equally applicable against the 
nominee practice 

Section 1459c of the Cumulative Supple- 
ment (Conn. General Statutes), to which 
the Court refers ... . first provides for 
segregation within the bank and then says 
“and shall be so held as clearly to set 
forth the fiduciary capacity.” The latter 
expression stands out in the act as distin- 
guished from segregation within the bank, 
and if it does not require a setting forth 
of the fiduciary capacity on the face of the 
security, then the latter expression is with- 
out meaning. The words “set forth” are 
important also, for they indicate something 
to be done on the face of the certificate 
and are not satisfied by a segregation with- 


in the bank, which might be accomplished 
with elastic bands. 

Thus although the Connecticut Supreme 
Court has not mentioned nominees specific- 
ally, it has indicated that their continued 
use by fiduciaries is dangerous. 


New York 


(After referring to Matter of Union 
Trust Co., 219 N. Y. 514, quoted in the 
King’s Daughters case, the author contin- 
ues). 


E have found in New York several rul- 

ings against the nominee practice. The 
earliest reference is in the case of in re 
Gerken’s Will, 254 N. Y. Sup. 494 (1931). 
In this case, individual trustees had invaded 
the corpus of the trust to purchase certain 
real estate, and then had proceeded to hold 
this real estate in the name of various 
nominees for a certain period during the 
administration of the trust. Successor 
trustees objected to the allowance of the 
accounts of the prior trustees, claiming that 
a devastavit had taken place. Surrogate 
Wingate upheld their contention, but from 
the opinion, it is difficult to determine 
whether the Surrogate based the holding 
of a devastavit upon the improper invasion 
of the corpus, or upon the use of nominees, 
or both. *** 

On May 25, 1932, there was printed in 
the New York Law Journal, on page 2940, 
a short opinion of Surrogate O’Brien in 
the case of Estate of Thomas B. McManus 
in which the suggestion of a guardian of a 
minor heir that securities of an estate 
should be registered in the names of the 
executors rather than in the name of nom- 
inees was approved, and the Surrogate 
went further to state that if the executors 
were to use a bank as a depositary of the 
securities, they should insist on their being 
registered in their own names as executors. 

James W. Gerard, acting as a referee 
in the case of City Bank Farmers Trust Co. 
v. Burton, stated quite emphatically his 
opinion with regard to the nominee prac- 
tice, . . . reported on page 1341 of the New 
York Law Journal for October 6, 1932, and 
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also reported in Prentice-Hall Trust Ser- 
vice, Volume 8, on page 15715, section 
15709. 


“This is a practice which, although prevalent 
among trust companies in this city, is to be con- 
demned. All securities held by a trustee should be 
registered in the name of the trustee as trustee 
under the particular trust. Otherwise a trustee 
could exhibit the same securities as securities held 
by it under other trusts. Furthermore, consider 
the confusion if a member of a firm acting as 
nominee of the trust company should go into bank- 
ruptey. *** 

“In this particular trust the trust deed contains 
the following provision: “The trustees may, in their 
sole discretion, cause the securities which may, 
from time to time, comprise the trust fund, or any 
part thereof, to be registered in their names as 
trustee hereunder, or in their own name, or in the 
name of their nominee, or to take and keep the 
same unregistered, in such condition that they 
will pass by delivery.’ 

“In my opinion such a provision should never be 
inserted in a trust deed of this kind.***” 


In the New York Law Journal for May 
3, 1938, on page 2136, a long opinion of 
Surrogate Delehanty, in the Estate of 
Elizabeth C. Harris, [is to much the same 
effect as the Burton case, buttressed by Sec. 
231 of the Surrogate’s Court Act. See May, 
1938 Trust Companies. ] 


Summarized, this means that a testator 
may not authorize the use of nominees, be- 
cause such use violates a criminal statute 
and is against the public policy of the 


New Jersey 


E have not yet been able to find in New 

Jersey a statute comparable to Sec- 
tion 231 of the New York Surrogate’s Court 
Act, or to Section 1459c of the Connecticut 
Cumulative Supplement. Participation mort- 
gages are authorized by Chapter 144 of the 
1922 Laws. Speaking generally it would 
seem that the law in New Jersey is as it is 
in New York and Connecticut. Gates v. 
Plainfield Trust Co., 121 N. J. Equity 460; 
191 Atl. 304; Prentice-Hall Trust Service, 
Vol. 3, page 15739, Section 15754 (April 
I, 19387). 


Authority in the Trust Instrument 


ECTION 1459c of the Connecticut Cumu- 

lative Supplement does not impose a 
penalty and in that respect, of course, falls 
short of the statutory situation in New York. 
At the same time, it is mandatory in its 
terms, and when read in the light of the 
King’s Daughters case, it’seems to establish 
a public policy in Connecticut. 
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“To have a mortgage standing upon the land 
records as running to an individual bank or trust 
company when in fact it is held in trust tends to 
mislead the public and to subject the beneficiary 
to danger of embarrassment or loss.” 


This is an indication that Section 1459c 
establishes a public policy in Connecticut 
in the same way that Mr. Surrogate Dele- 
hanty and Mr. Gerard point out that a pub- 
lic policy is established in New York. We 
feel, therefore, that the creator of the trust 
may not authorize the use of nominees in 
Connecticut. 


Bonds 


HETHER it is necessary for a fidu- 

ciary to register coupon bonds which 
provide for optional registration is another 
question. Possibly it may be advisable to 
register all such bonds which are subject to 
registration so as to indicate the fiduciary 
capacity. We can find no direct holding or 
authoritative statement upon this question. 
We believe that the attitude of the courts ~ 
and surrogates is such that they would not 
carry the effect of their ruling to impractical 
extremes, as was pointed out by Referee 
Gerard. 


“As to bonds, unregistered bonds may be stolen 
and disposed of as easily as money, and it is 
doubtful whether a trustee is liable for’ the exer- 
cise of more than ordinary care. A trustee is not 
an insurer.”’ 


Likewise, in the case of in re Union Trust 
Company. *** 


We think that there is no doubt that a 
bond payable to bearer which has no pro- 
vision as to registration may be held by a 
trustee. Many bonds ordinarily in bearer 
form make provision for registration if de- 
sired. We are by no means prepared to 
say that the law in its present state requires 
a trustee in all cases to register a register- 
able bond. 


At the same time, we point out that such 
a decision is by no means impossible. A 
reasonable ground for such a decision would 
be that it is the duty of a trustee to provide 
that securities bear on their face indicia 
of the trust; that it is possible for the 
trustee so to do in the case of a register- 
able bond; and that since it is possible, it 
is a duty. On the other hand, long contin- 
ued practice sanctions the holding in bearer 
form of a registerable bond, and we don’t 
think the courts are ready to go to extremes 
on that question. 
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Agency Accounts 


HERE is also a question as to whether 

the necessity of indicating the fiduciary 
relationship upon the face of a certificate 
held by a trustee applies also to investments 
held under an agency account. In this con- 
nection it is important to note that the par- 
ticular mortgage and note involved in the 
King’s Daughters case was held under an 
agency account and not in a trust. Counsel 
in the case were unable to discover any 
fundamental difference between the fiduci- 
ary responsibility of an agency account and 
a trust account, and the Court ignored this 
point. 

Agency accounts are sufficiently matters 
of contract and also sufficiently distinguish- 
ed from the fiduciary-beneficiary relation- 
ship to justify the opinion that a provision 
in the agency agreement authorizing the 
use of nominees would be valid. However 
in the absence of such a provision, the 
King’s Daughters case must control and 
agency securities must be held as are the 
investments of a trust. 


Transfer Agents 


It may happen that a request for a trans- 
fer does not disclose whether the transferer 
is a nominee. This has happened less fre- 
quently since the enactment of the Federal 
Stamp Tax Law, since the regulations re- 
quire as a condition of exemption from tax 
that the fact that the transferee is a nom- 
inee shall be accompanied by a certificate 
setting forth the facts. (Reg. 71, Art. 35k.) 

But there are many cases in which a 
transfer to or from a nominee represents 
a transfer of beneficial ownership. Then 
there is no ground for exemption and no 
certificate. Still the transfer agent may 
know that many transfers are being made 
to a person without means, or an employee 
of an apparent owner, or a seeming part- 
nership which does nothing but hold secur- 
ities, or other facts which may put it on 
notice. A question thus arises as to what 
does put the transfer agent on notice. 

On this Mr. Christy in his work on Trans- 
fer of Stock, page 92, says: 


“A transfer agent must exercise reasonable care 
in permitting transfers of stock on the books and 
cannot close its eyes to facts and circumstances 
which would indicate to a reasonable person that 
the transfer might be irregular. Knowledge or 
notice of such facts and circumstances constitutes 
notice to inquire as to the regularity of the trans- 
fer .. . Any information which is officially learned 
by the corporation or transfer agent as to the 
status of a stockholder . . . must be considered as 
notice to inquire in case his stock is submitted for 


transfer . . . Notice to inquire is notice of all the 

facts which a diligent inquiry would reveal and 

so, if the transfer agent, having notice, fails to 

inquire, it will be charged with knowledge of such 

facts. Notice to the officers or employees of the 

transfer agent is notice to the transfer agent.” 

ok BK 

Some [fiduciaries] have delivered to 
brokers endorsed certificates which they 
wish to sell. The brokers first transfer to 
their own names, then sell, and so can 
make good delivery. This practice is open 
to many of the same objections as the use 
of nominees. It is less objectionable only 
because the brokers hold for a shorter pe- 
riod; but if the broker becomes insolvent in 
the interim there is usually trouble and a 
grave question as to the liability of the 
fiduciary. 


Another and better method is to sell for 
delayed delivery. This complies with the 
law. It may happen at times that the 
fiduciary will realize slightly less, but if 
the securities are such as a fiduciary ought 
to carry, there will not be much loss. It is 
better to be safe than sorry. 


( () 


and Common 


Mortgages 


Insured 
Trusts 


Insured Mortgage Portfolio, August 1938. 


ONG-TERM amortized obligations are 
by nature unsuitable investments for 
individuals since maintenance of interest 
yield, of course, depends upon prompt re- 
investment of principal payments, a func- 
tion which few, if any, individuals are 
equipped to perform. For this reason, and 
because of the necessity of assuring proper 
servicing, Federal Housing Administration 
regulations permit insured mortgages to be 
owned and held only by approved mort- 
gagees of an institutional character. 

As a result, there were cut off from the 
insured mortgage market those substantial 
and customary sources of mortgage money 
represented by individual savings and per- 
sonal estates and trusts. To siphon this 
class of funds back into the market indi- 
rectly through sale to the public of notes 
or bonds issued against insured mortgages 
in their portfolios was one of the principal 
purposes for which the national mortgage 
associations provided for by Title III of 
the National Housing Act were designed. 
The Federal National Mortgage Associa- 
tion, organized by the RFC on February 
10, 1938, is the only national mortgage asso- 
ciation now in existence. 
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In the absence of such securities, there 
will continue to be, as there has heretofore 
been, only one way in which insured mort- 
gages may be made to serve these invest- 
ment needs. This is through the execution 
of an appropriate trust instrument pursu- 
ant to which an approved institution, act- 
ing in the dual capacity of trustee and 
mortgagee, acquires and holds in trust for 
individual beneficiaries one or more insured 
mortgages while the beneficiaries them- 
selves acquire only the undivided equitable 
interest in the corpus of the trust. 


Obviously cumbersome, except under spe- 
cial circumstances, this trust procedure, 
though available for the past 3 years, has 
not been widely used. For individuals or 
estates able to afford the purchase of sub- 
stantial blocks of insured mortgages it of- 
fers a highly satisfactory investment med- 
jum. 


The great majority of individual in- 


vestors, however, do not possess sufficient 
savings or other resources to acquire more 
than one or two insured mortgages on the 
basis of an average principal amount of 
approximately $4,000. 


Problem to Trustee-Mortgagee 


N addition, trusts consisting of one or 

several insured mortgages, because of 
the small size of the monthly payments on 
account of principal thereunder, have pre- 
sented a definite reinvestment problem for 
the trustee-mortgagee if the net interest 
yield to the beneficiary was to be preserved. 
The creation of partial interests of any 
kind in insured mortgages formerly was 
strictly: prohibited by regulation of the Fed- 
eral Housing Administrator, and, except to 
a very limited extent, the pooling or com- 
mingling in a common trust fund of assets 
in individual trust accounts by fiduciary 
institutions was not permitted under reg- 
ulations of the Federal Reserve Board in 
the case of national banks. 


By authorizing the creation and oper- 
ation, under the conditions therein stated, 
of common trust funds, Section 17 of Regu- 
ulation F of the Federal Reserve Board, as 
amended, has altered this situation and, 
following upon an amendment last fall to 
the above-mentioned FHA regulation, has 
materially extended the scope and useful- 
ness of trusts in connection with insured 
mortgages. In all cases where a national 
bank is acting as the trustee-mortgagee, it 
is now possible for an individual or per- 
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sonal estate to invest in the equitable inter- 
est in an insured mortgage with complete 
certainty that, through immediate rein- 
vestment by the trustee-mortgagee of prin- 
cipal payments in a common trust fund 
operated by it, no loss of interest or re- 
duction of yield will be involved. 


Recourse should be had to the full text 
of the regulation for detailed provisions re- 
lating to these common funds. 


The change in FHA regulations (art. 
VII, par. 2) mentioned in connection with 
this amendment to Regulation F involves a 
specific exception to the rule that the con- 
tract of insurance will be terminated upon 
the disposal of any partial interest in an 
insured mortgage or group of insured mort- 
gages. Under the revised regulation dis- 
posal of such an interest may be made in 
case the insured mortgages are held in a 
common trust fund maintained [according 
to the provisions of Regulation F]. 


0 


Chandler Act Strengthens Investors’ 
Position 


LAWRENCE GILARYI of Ryan & McManus, New 
York City. American Banker, Oct. 3, 1938. 


REQUENTLY corporations have been 

brought to a receivership status by the 
incompetence, carelessness or dishonesty of 
the management. 77-B (Article C-1) how- 
ever, authorized the judge to appoint a trus- 
tee or to continue the debtor company in 
possession. The SEC found that in over a 
majority of cases the debtor was continued 
in possession. Moreover, in many cases 
where a trustee was appointed, the judge 
chose the president of the company or one 
of the other officers as trustee: This made 
it very easy to cover up the inadequacies or 
delinquencies of the management. 


The Chandler Act remedies this condition 
in two ways: (1) Where the indebtedness 
of the debtor exceeds $250,000 the judge 
cannot leave the debtor in possession but 
must appoint a trustee (Article VII—Sec- 
tion 156). Moreover, not only the trustee, 
but also his attorney, must be “disinterest- 
ed”—that is, he shall not be a creditor or 
stockholder, or have been in recent years 
an officer, director, attorney or employee of 
the debtor company or its underwriters (Ar- 
ticle VII—Section 156-157). 

(2) The powers of the trustee are consid- 
erably enlarged. Under Section 77-B (Ar- 
ticle C-4) the judge was empowered to di- 
rect the debtor or the trustee “to file such 
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schedules and submit such other informa- 
tion as may be necessary to disclose the con- 
duct of the debtor’s affairs and the fairness 
of any proposed plan.” This seemed to be 
a broad but loose provision. Under Chand- 
ler Act (Article X—Sections 167 and 169) 
the duties of the trustee are more carefully 
enumerated. If so directed by the judge, 


the trustee with any needed assistants, is 
required to investigate the acts, conduct, 
property, and financial condition of the debt- 
or, the operation of the business and the 
desirability of the continuance thereof, etc. 


Investors Have Voice In Reorganization 


HE Chandler Act endeavors to prevent 

the dictation of reorganization plans by 
the old management, affiliated banking in- 
terests, or by groups of outsiders intent on 
capturing control of the new company. The 
Chandler Act (Article VII—Section 169) re- 
quires that the trustee prepare and file a 
plan. After he has submitted a plan, objec- 
tions, amendments, or other plans may be 
proposed either by the debtor or by any 
creditor or stockholder. 


Because the trustee is required to be a dis- 
interested party, it seems probable that any 
suggestions made by investors will receive 
fairer consideration than was possible under 
77-B. Moreover, by centering the responsi- 
bility for formulating the plan in the trus- 
tee, the Act seems to guard against the con- 
fusion that would otherwise be likely to re- 
sult from giving each of the creditors or 
stockholders the right to make suggestions. 


The Indenture Trustee 


HE Chandler Act contains a few provis- 

ions which appear to have been aimed at 
making the indenture trustee more active. 
The indenture trustee under the Chandler 
Act may now file a petition for reorganiza- 
tion (Article [V—Section 126) and the in- 
denture trustee may also file an answer to a 
petition by or against the debtor (Article 
V—Section 137). Under Article IX—Section 
198, the indenture trustee is empowered to 
file claims for all holders, known or un- 
known, of securities issued pursuant to the 
instrument under which he is a trustee who 
have not filed claims, although in computing 
the majority necessary for the acceptance 
of any plan only the claims filed by the 
holders thereof, and allowed, shall be in- 
cluded. The indenture trustee shall have 
the right to be heard on all matters arising 
in a reorganization proceeding (Article IX 
—-Section 206). 
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It will be noticed that although these pro- 
visions are designed to make the trustee 
more active, they are merely permissive and 
do not compel the indenture trustee to take 
action. However, should the Barkley Bill 
be enacted into law, indentures in the future 
may make it necessary for the trustee to 
exercise the duties which are merely per- 
missive under the Chandler Act. 


Prevents Abuses in Reorganizations 


HE Chandler Act contains two provis- 

ions designed to eliminate abuses con- 
nected with lists in reorganization under 
77-B. One of these provisions (Article VII 
—Section 165) empowers the court to com- 
pel any person other than the debtor or 
trustee who may possess a list to make that 
list available to the court. This is obvious- 
ly designed to prevent the monopolization 
of lists by insiders. 

The other provision (Article VII—Section 
166) authorizes the court to refuse to per- 
mit an inspection of the lists by any cred- 
itor or stockholder who acquired his claim 
or stock within three months preceding the 
filing of the petition, or acquired them dur- 
ing the reorganization proceedings. This 
provision appears aimed at the groups who 
have followed the practice of buying into a 
company in the process of reorganization, 
obtaining sufficient control and representa- 
tion to block a plan of reorganization and 
thus being in a position to be bought off. 


The Inside Plans 


NOTHER abuse which the act seeks to 

correct is the practice which developed 
of “inside groups” seeking virtually to force 
a plan of reorganization on the court and on 
investors by obtaining proxies or consents 
to a plan before going into the bankruptcy 
court. Article VII—Section 176, prohibits 
any person, without the consent of the court, 
soliciting any acceptances to any plan or 
any authority to accept any plan until after 
the court has approved the plan and trans- 
mitted the order approving the plan to the 
creditors and _ stockholders. These _ pro- 
visions should be quite helpful in preventing 
the jamming of a plan down the throat of 
the court and of the investors before an ac- 
tual study of the condition and management 
of the company and all plans of reorganiza- 
tion have been made. 

A great deal more information concerning 
the position of their clients in the reorgani- 
zation must be given by attorneys to the 
court under the Chandler Act than was re- 
quired previously. 
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The Chandler Act requires (Article IX— 
Section 210) that an attorney for creditors 
or stockholders before he is heard must first 
file with the court a statement setting forth 
the names and addresses of the creditors or 
stockholders he represents, the nature and 
amounts of their claims or stock and the 
time of acquisition. Similar information is 
required of every person or committee, rep- 
resenting more than 12 creditors or stock- 
holders. In addition, committee members 
and the indenture trustee must show their 
own holdings of securities and also file a 
copy of the instrument under which they are 
empowered to act for creditors and stock- 
holders. (Article IX—Section 211.) 


Adequate Information 


HE filing of these statements will aid 

the judge and the various parties to the 
reorganization to determine in whose inter- 
est each of the groups is acting and whether 
there are any conflicts of interest. It will 
be more difficult for any group which may 
be trying to protect some special interest, 
to masquerade as a “protective committee” 
supposedly acting in the interest of all se- 
curity holders. Moreover, Section 212 per- 
mits the judge to act on this information. 
The judge is given a rather powerful weapon 
in that he may limit any claim or stock ac- 
quired by any representative or committee 
member in contemplation or in the course of 
the proceedings to the actual consideration 
paid for the claim or stock. 

The act is also designed to protect invest- 
ors as far as the management of the new 
company and the rights of the new securi- 
ties are concerned and also endeavors to see 
to it that the holders of the new securities 
will receive adequate information. 

The act seeks to prevent committee mem- 
bers and attorneys from capitalizing on 
their intimate knowledge of the affairs of 
the debtor through trading in its securities. 
Article XII—Section 240, requires that any 
person seeking compensation for services 
rendered in a proceeding shall file with the 
court a statement as to any claims or stock 
which he may have acquired, or transferred, 
after the commencement of a proceeding. 
The court is authorized to pay no compensa- 
tion to any committeeman or attorney who 
may-at any time after the beginning of his 
acting in a fiduciary capacity in the pro- 
ceeding, have purchased or sold claims or 
stock. 


SEC Enters Picture 


HE Chandler Act brings into corporate 
reorganizations for the first time an out- 
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side administrative body, the Securities and 
Exchange Commission, whose sole purpose is 
to protect investors and the public interest. 
If the indebtedness of any debtor exceeds 
$3,000,000, the judge is required, and if the 
indebtedness is $3,000,000 or less, the judge 
may, before approving any plan, submit to 
the Securities and Exchange Commission for 
examination and report, the plan or plans 
which the judge regards as worthy of con- 
sideration. Such report shall be advisory 
only (Article VII—Section 172). 

Investors are thus assured of a qualified 
agency which throughout the proceeding 
will be looking out solely for the interests 
of the investors and of the general public. 
They also will be assured that they will be 
receiving from an unprejudiced source, an 
expert opinion on any plan or plans sub- 
mitted to them. Coupled with the specific 
safeguards outlined above, the protection 
afforded investors by the SEC should mean 
the elimination of many of the abuses of 
reorganization, and the Chandler Act may ~ 
well be considered to strengthen the posi- 
tion of investors in all corporate securities. 
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Digests 


The Trend of Canadian Municipal Fi- 
nance 


The Monetary Times, Sept. 24, 1938. 


A review of the financial position of the 
municipal corporations in Canada confined to 
69 representative municipalities in each’ of 
the provinces. Tendency toward continued 
improvement of condition is evident. 


Corporate Reorganizations under the 
Chandler Bankruptcy Act 


EMMET McCAFFERY. California Law Review, 
September 1938. 


Discusses important changes made by 
Chapter X of the Chandler Act, including 
initiation of proceedings, appointment and 
duties of trustees, plan of reorganization, 
compensation and expenses, and tax pro- 
visions. 


Audit Control in the Trust Depart- 
ment 


D. S. JAMISON, JR., Auditor, Commercial Trust 
Company of New Jersey, Jersey City. Bankers 
Magazine, October 1938. 


Details the responsibilities of a trust de- 
partment auditor with respect to personal 
trusts. Outlines a program designed to meet 
all control requirements. 





Wills Recently Probated 


Henry G. Barbey 
Hospital Leader 


Henry G. Barbey, president of the board 
of Governors of the Society of the New York 
Hospital, named the Bank of New York, 
New York City, co-executor of his will. 


Mr, Barbey was a member of the board 
of the New York Association for Improving 
the Conditions of the Poor for forty years 
and was also a member of the Society of 
the New York Lying-In Hospital, the Man- 
hattan Maternity and Dispensary and the 
New York Nursery and the Child’s Hospital, 
all units of the New York Hospital now. He 
has served as vice president of the Welfare 
Council. 

Mr. Barbey was a Harvard graduate of 
1894 and studied naval architecture in Glas- 
gow for two years. He founded the Subur- 
ban Engineering Company in New York and 
was its active head at the time of his death. 
He served as a major in the Red Cross dur- 
ing the World War. 


Thomas C. Corner 
Portrait Painter 


Thomas C, Corner, portrait painter and 
one of the founders of the Baltimore Mus- 
eum of Art, named the Mercantile Trust 
Company of Baltimore, Md., as trustee of 
his residuary estate. 

During his career Mr. Corner painted the 
portraits of many distinguished men. He 
painted two portraits of Chief Justice 
Hughes. Other prominent men who sat for 
him are: Associate Justice Pierce Butler, 
Johns Hopkins, Sir William Osler, the late 
Bishop John Gardner Murray, Governor 
Warfield of Maryland, the late Edward 
Cooper, mayor of New York and the late 
Justice William Strong of the Supreme 
Court. 


Mr. Corner began his studies with George 
B. Woy, a Baltimore landscape painter, and 
then entered the Maryland Institute. Con- 
cluding his studies there he worked at the 
Art Students League in New York and in 


1888 he went to Paris, where he entered 
Atelier Julian. 


Arthur L. Gillet 
Professor 


Arthur Lincoln Gillet, professor emeritus 
of the Hartford Theological Seminary, Hart- 
ford, Connecticut, named the Hartford Na- 
tional Bank & Trust Company as executor 
of his will. 

Professor Gillet retired in 1928 as head 
of the department of Philosophy and Re- 
ligion at the seminary after serving on the 
faculty for forty years. He was a trustee 
of Smith College and a member of the Presi- 
dential Committee of the Board of Commis- 
sioners for Foreign Missions. 

He completed his own studies at Hartford 
Seminary in 1883 and subsequently passed 
two years in theological pursuits at the Uni- 
versity of Berlin and Quebingen under the 
William Thompson Fellowship. Before em- 
barking on a strictly academic life, he be- 
came assistant pastor of Plymouth Church, 
Milwaukee, and the next year assumed the 
pastorate of Plymouth Church, Grand Forks, 
from where he was called to Hartford in 
1888. 


Matty L. Cocke 
Educator 


Miss Matty L. Cocke, president emeritus 
of Hollins College for Women, and daughter 
of its founder, named her nephew C. Francis 
Cocke, president of The First National Ex- 
change Bank of Roanoke, Virginia, as co- 
executor of her estate. A trust provision 
in her will provided for a bequest to the En- 
dowment Fund of Hollins College. The En- 
dowment Fund of the institution is handled 
by The First National Exchange Bank under 
an agency account. 

Miss Cocke joined the faculty in 1877 as 
an instructor and later became librarian and 
registrar. Upon the death of her father 
in 1901 she succeeded him as president. Her 
achievements as an educator and administra- 
tor were recognized in 1926 by Roanoke Col- 
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lege with the honorary degree of Doctor of 
Laws. 

The college was a pioneer institution for 
women’s higher education in the Shenandoah 
Valley, and the oldest women’s college in 
Virginia. 


Frank Hutton 
Architect 


Frank Hutton, one of New York’s most 
prominent architects, named the Empire 
Trust Company, New York, co-executor of 
his estate. 

Mr. Hutton designed many out of town 
schools and country estates and was the 
architect of the hotels and private houses 
in Twilight Park, a resort in the Catskills. 


Paul Seglie 
Political Leader 


Paul Seglie, for many years a leader of 
northern New Jersey Republicans, named 
the Commonwealth Trust Company of Un- 
ion City, N. J., executor of his estate. 

Mr. Seglie was one of the outstanding 
Republican leaders in Hudson County for 
more than twenty years. Although he had 
held only two minor political offices during 
his career, his power and influence, particul- 
arly in State politics, were extensive. 


Dr. Franklin D. Seward 
Optometrist 


Dr. Franklin D. Seward, a leader in Op- 
tometry, named the Rutherford National 
Bank, Rutherford, N. J., executor of his will. 

Dr. Seward was a past president of the 
New York State Society of Optometrists, a 
past president of the Hudson-Bergen Optom- 
etrist Society and of the New York Academy 
of Optometry. 

He was also active in civic and club af- 
fairs in both New Jersey and New York. 


John Wildman 
Accountant 


John R. Wildman, a former professor of 
accounting at New York University, who 
had been a member of Haskins & Sells, cer- 
tified public accountants, for the last twenty 
years, named in his will the First National 
Bank & Trust Company, Montclair, N. J., as 
executor of his estate. 

Mr. Wildman had lectured on accounting 
in many American cities and was the author 
of several books on the subject, including 
“Principles of Accounting”, “Principles of 
Auditing” and “Principles of Cost Account- 
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Henry Necarsulmer 
Lawyer 


Henry Necarsulmer, New York lawyer, 
named the United States Trust Company of 
New York as executor of his will. 

Mr. Necarsulmer was a founder and mem- 
ber of the legal firm of Meighan & Necar- 
sulmer. For some years prior to his death 
he was a trustee and a member of the fi- 
nance committee of the Lenox Hill Hospital 
Nurses Aid Society and counsel to it. 


William Colquhoun 
Business Man 


William Colquhoun, well known Yonkers, 
N. Y. business man and former Public 
Works Commissioner, named the Yonkers 
National Bank & Trust Company, executor 
of his estate. 

Mr. Colquhoun was the owner of several 
apartment houses and a plumbing concern. 
He served as superintendent of the Yonkers 
Water Bureau and for two terms as Public * 
Works Commissioner. 


I. D. Morrison 
Lawyer 


I. D. Morrison, lawyer and Zionist, named 
the Public National Bank & Trust Company, 
New York City, co-executor of his will. 

Mr. Morrison was one of the founders of 
the Zionist Organization of America and 
was honorary secretary of the society for 
five years. He had an active interest in the 
Palestine movement and had occupied im- 
portant posts in the Zionist Organization, 
the Palestine Foundation Fund and the 
United Palestine Appeal. For several years 
he was prominently identified with the Jew- 
ish Theological Seminary of America, 


a 0 
Committee on Corporate Trustees 


For the past two years, the National As- 
sociation of Mutual Savings Banks has had a 
Committee on Corporate Trustees which has 
been cooperating with the Securities and 
Exchange Commission with respect to the 


pending trust indenture bill. The primary 
object of the committee is “to encourage 
any action which will promote the safety of 
savings bank investments” in corporate 
bonds, “provided it does not impose such 
responsibility on corporate trustees as will 
discourage suitable trustees from acting.” 

The committee is following the hearings 
in the House and suggests that it be con- 
tinued even after enactment of the bill dur- 
ing the period of framing regulations. 
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An Ideal Trust Code 


(Continued from page 399) 


ally, but it is a great relief to harassed 
trustees to have such a provision in the 
law. 


Social Questions in Spendthrift Trusts 


PENDTHRIFT Trusts. As Griswold 
points out,?° the dichotomy of con- 
flicting ideas in the law in no field is 
more obvious than in the law relating 
to restraints on alienation, The ques- 
tion, says Griswold, involves an examin- 
ation of public policy. “If such trusts 
are valid it is not because the owner of 
property may dispose of it as he sees 
fit, but because the particular restriction 
in question is not contrary to public 
policy.”’*1 
There is a conflict of opinion as to the 
desirability of a Uniform Spendthrift 
Trust Act. The view which is represent- 
ed by the act is, that a matter of such 
great importance to the public generally 
should be regulated by the state, not by 
the wishes of individual settlors. Because 
of Louisiana’s ‘historical prejudice 
against restrictions taking property out 
of commerce its Trust Estates Act adopts 
this view. 


Section 28 is identical with Griswold’s 
model bill. It provides that trust instru- 
ments may provide that the income shall 
not be subject to voluntary or involuntary 
alienation. Notwithstanding, creditors 
and assignees may reach all income in 
excess of $5000; and ten per cent of the 
income, where the income exceeds $12 a 
week. In addition, the proper court 
shall have the power to order such larger 
payment as shall be just under the cir- 
cumstances, if the claim is for (1) ali- 
mony, (2) necessary services or sup- 
plies, (3) a tort or (4) a judgment based 
on any such claim. 

Such qualifications on the settlor’s 
power represent an enlightened yielding 
to the social necessities implicit in a 
civilized society. A weak but deserving 
beneficiary duped into an unfortunate 
marriage is protected; but the undeserv- 


20. Griswold, Spendthrift Trusts, p. 
(1936). 
21. Ibid, p. 467. 
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ing beneficiary who shirks his social ob- 
ligation, has no shield but the discretion 
of the court. In any event the court or- 
ders such payment as it considers proper 
under the circumstances. This seems a 
fairer way of dealing with the problem 
than placing such claims unconditionally 
in the hands of the creditors, as is pro- 
posed in the Oklahoma bill. 


The right to receive the principal is 
freely alienable. A person cannot create 
a spendthrift trust or other inalienable 
interest for his own advantage. 


Following Restatement as to Administration 


DMINISTRATION of Trust. Sec- 

tions 29-31 of Title 7 of the Act, 
dealing with the administration of a 
trust, correspond exactly with the Re- 
statement. Section 29, stating the broad 
principle that a trustee must look first 
to the trust instrument then to the law, 
is identical with Section 104 of the Re- 
statement. Sections 167 and 168 of the 
Restatement, relating to change of cir- 
cumstances and anticipation of income 
and principal are identical with Sections 
30 and 31 of Title 7; but Sections 165 
and 166 dealing with deviation owing to 
impossibility and illegality are, curious- 
ly, ignored. 


Duties of Trustee to Beneficiary. The 
various subsections of Section 33 of the 
Trust Estates Act, are verbatim copies 
of Section 170, 171, 173, 174, 175, 176, 
177, 178, 179, 181, 182 and 184 of the 
Restatement. These refer to the duty 
of loyalty, duty not to delegate, duty to 
exercise reasonable care, duty to pre- 
serve the trust property and so on. 


Query as to Accounting Act 


CCOUNTING. Bogert, chief auth- 

or of the Uniform Trustees’ Ac- 
counting Act, has pointed out that there 
are three objections to such a statute; 
(1) there is no need for it; (2) the pub- 
licity given accounts is undesirable for 
living trusts; (3) costs of accounting do 
not justify advantages to the beneficiary. 
These objections, this distinguished 
authority answers. Nevertheless, a sub- 
stantial body of opinion finds his answer 
insufficient. It is believed that the 
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Louisiana Act may well be studied as 
less open to criticism than the Uniform 
Act. 

The trustee of an inter vivos trust is 
under no duty to file his accounts with 
the court unless expressly required to do 
so. The trustee of a testamentary trust 
files with the proper court a copy of the 
account, bearing the trustee’s affidavit 
that such account has been rendered to 
the beneficiary. An account must be 
rendered not less than once a year, show- 
ing all receipts and disbursements, and 
to which is attached a list of all items of 
trust property. The trustee is entitled 
to have the accounts approved and settled 
by the proper court, and such approval 
is conclusive as against the beneficiary. 
Application is made for homologation of 
an intermediate or final account by sum- 
mary process, by rule to show cause, un- 
less the beneficiary shall have approved 
the account in writing. (Beneficiary 
shall mean the beneficiary’s legal repre- 
sentative where the beneficiary is not 
sui juris.) 

The Uniform Trustees’ Accounting Act 
besides making public living trusts, lays 
heavy burdens on trustees. It requires 
a non-testamentary trustee, within 30 
days after qualifying, to file notice of ap- 
pointment, a copy of the instrument, a 
list of the names and addresses of all 
beneficiaries, an inventory, and annual 
accounting. In Louisiana, the father is 
the minor’s legal representative; on the 
father’s death the mother is the natural 
tutrix and in every case a tutor must be 
qualified, so there is no additional hard- 
ship. On the other hand in common law 
states the appointment of a guardian ad 
litem, under section 9 of the Uniform 
Act, would be an added burden. Fur- 
ther, under the new Louisiana law, there 
need be no court accounting if the bene- 
ficiary’s approval is secured, a practice 
that is observed any way. 

The Louisiana Act borrows from the 
Uniform Trusts Act and Uniform Trus- 
tees’ Accounting Act three excellent pro- 
visions. Section 58 permits the settlor 
to “relieve his trustee from any or all of 
the duties, restrictions, and liabilities” 
imposed by law, providing the trustee’s 
duty of loyalty is not limited. The ben- 
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eficiary too, “if of full legal capacity 
and acting upon full information” may 
relieve the trustee of any duties, restric- 
tions or liabilities by written intrument. 
Fimally, the court may, for cause, relieve 
a trustee who has acted honestly and 
reasonably. These provisions correspond 
to Sections 17, 18 and 19 of the Uniform 
Trusts Act and Sections 15, 16 and 17 
of the Uniform Trustees’ Accounting 
Act. They are eminently fair and make 
the task of administration much easier. 


“Self-Depositing” and Self-Dealing 


ANK Deposits. The Restatement 

gives the common law rule against 
a corporate trustee making a general de- 
posit of trust funds in its banking de- 
partment.?2 This rule was adopted in 
one of the early drafts of the Uniform 
Trusts Act, although a number of states 
permit such deposits by statute or by 
judicial decision. It is so convenient that 
it was inevitable that technical objec- 
tions would give way to expediency, and, 
in the final draft, ratified September 21, 
1937, the commissioners reversed their 
position. Section 35 of Trust Estates 
Act allows Louisiana trustees to make 
such deposits, if the deposits are proper- 
ly secured. The language of the act is 
identical with Section 180 of the Restate- 
ment, referring to the trustee’s duties 
where it can make general deposits in a 
bank. 

Self-Dealing. The Uniform Trusts Act 
sets up safeguards against self-dealing 
or conflicts of interests by prohibiting 
the trustee from lending to himself, buy- 


22. Restatement, Section 170 m. 
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ing from or selling to himself, and sell- 
ing from one trust to another, or buying 
its own securities.22 These are copied 
verbatim in the Louisiana Act.** 


Powers 


WO-THREE Trustees. Contrary to 

the Restatement** and in accord with 
the Uniform Trusts Act,?® powers of 
three or more trustees are exercisable 
by the majority. 

Specific Powers. The definitions of 
specific powers, such as the power to sell, 
to mortgage, to compromise, to vote 
stock and so on are stated in the words 
of the Restatement. 

Holding stock in name of nominee. 
This provision is identical with Section 
10 of the Uniform Trusts Act. As is 
pointed out in Earl MacNeill’s critique of 
the proposed Oklahoma bill,?7 this is too 
narrow: the conveniences appertaining 
to holding stocks in a nominee’s name 
apply to almost any other type of regis- 
tered security; and “why limit the use 
of a nominee to stocks, bonds, and similar 
securities.” 

Liability of Trustee on contract and 
in tort. The detailed provisions of the 
Uniform Trusts Act (Sections 12, 13, 
14) are reproduced in the Louisiana law 
(Sections 52, 53). 

Liability to Beneficiary. This portion 
of the act?® patterns after the Restate- 
ment. The beneficiary is given all the 
equitable remedies he is said to have in 
the Restatement?® except the right to ap- 
point a receiver, a right which is of little 
importance. However, there is still no 
such thing in Louisiana as a construc- 
tive trust or equitable lien, and, conse- 
quently, the beneficiary has only a claim 
for damages, no right to follow trust 
property into its product.%° 


Investment Provisions 


HE sketchy trust act which was re- 
pealed contained no list of legal in- 


23. Uniform Trusts Act, Sections 3, 5, 6 and 7. 

24. Sections 37, 38, 39. 

25. Section 194. 

26. Section 11. 

27. MacNeill, Commentary on the Proposed Okla- 
homa Trust Act, 66 Trust Companies 561 
(1938). 

28. Section 54-57. 

29. Section 199. 
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vestments. The trustee was liable only 
for willful misconduct or gross negli- 
gence.31_ This turned out to be an intol- 
erable situation. It is well enough to 
have no legal list in a state which has a 
wealth of jurisprudence on the invest- 
ment powers of a trustee, but it is a 
different matter when there is no auth- 
oritative guide whatever. 


Section 65 states that the trustee shall 
invest only in the following securities: 
(1) obligations of the United States; (2) 
obligations of Louisiana and of any of 
the states; (3) obligations of any parish 
or municipal subdivisions of Louisiana, 
or school or levee or drainage or road 
district of Louisiana, if the assessment 
is not less than $5,000,000, the popula- 
tion not less than 5,000, and interest 
has been paid regularly for two years; 
(4) bonds of any political or municipal 
subdivision in any state, if the popula- 
tion be not less than 20,000, the net in- 
debtedness not more than 10% of the 
assessment, and interest has been regu- 
larly paid for 5 years; (5) bonds and 
negotiable notes secured by a first mort- 
gage on improved real estate in the State 
of Louisiana, not to exceed 60% of the 
fair market value; (6) full paid stock 
of building and loan associations, to the 
extent to which such stock is insured; 
(7) bonds of any housing authority in 
Louisiana. And for a _ non-corporate 
trustee only: interest-bearing savings ac- 
counts and certificates of deposits, to the 
extent to which same are insured. 


These classes of approved securities 
may be few and narrow, but as MacNeill 
says of the legal list in the Oklahoma bill, 
“It is a tangible protection to a trustee 
against the demands of remaindermen 
who want stocks that will go up, and of 
income beneficiaries who cannot see why 
you must sell those good 7% and 8% 
bonds.” If broader investment powers 
are desired, they can be written into the 
trust instrument. In addition, the law 
allows deviation under court authoriza- 
tion. 


30. Cf. Restatement, Section 202. 

31. Act 107 of 1920, Section 4. See, In re Inter- 
vention of Stewart, 181 La. 207, 159 So. 325 
(1935). 
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Commingled Funds 


HE development of the common trust f 
fund is a good example of the flex- ff 
ibility of the trust device and the para- * 
doxical responsiveness of the trust con- 
cept to social necessities and anti-social 
demands. 
The Louisiana Trust Estates Law, 
Section 64, authorizes joint investment 
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funds in terms that trace to the early 
draft of the Uniform Trusts Act,?2 but 
it is also based on Federal Reserve Board 
Regulation F and the New York statute. 
There are points of difference between 
Regulation F and the Trust Estates Law, 
but these are healthy differences that 
grow out of the fact that the Louisiana 
Act is primarily simply empowering leg- 
-islation, broad enough to give latitude 
to the trustees who will, in any event, 
administer the funds under Reserve 
Board Regulations, in order to take ad- 
vantage of the tax exemption. 

For example, under Regulation F, Sec- 
tion 17, no funds shall be invested if the 
participation exceeds 10% of the value 
of the assets, or the sum of $25,000, 
whichever is less. There are no such 
limitations in the Louisiana law. The 
regulation requires that not less than 
40% of the value of the assets be main- 
tained in cash and securities; the act 
prohibits admission of participating 
funds at a time when less than 60% is 
composed of cash or readily marketable 
securities. In order to guard against 
a common trust fund being subverted to 
use as an investment trust, the federal 
regulations provide that the Trust Com- 
mittee shall not permit any funds to be 
invested, except for bona fide fiduciary 
purposes. There is no such provision in 
the Louisiana law. Certificates of inter- 
est, under the regulations need not be 
issued to evidence participation, as under 
the Trust Estates Act. 


Retention of Investments 


NE of the most troublesome ques- 
tions that confronts a trustee is: 
what to do with non-legal investments re- 
ceived from the settlor or, which, legal 
at the time of purchase, subsequently 
fail to conform with the legal require- 


32. Section 6. 
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ments. There is a considerable body of 
decisions allowing retention, but the 
majority rule, and that adopted in the 
Restatement,?* is that such investments 
must be sold within a reasonable time. 
It is here that the trustee is sacrificed 
on the altar of good faith. If the secur- 
ity disposed of goes up, the trustee is 
told that he should not have sold; if it 
goes down, the trustee retained ‘it too 
long. If the trustee wants to sell, the 
beneficiary wants to hold, either because 
the investment is one that his father 
made or for some other reason. 


Trust men, therefore, will acclaim a 
sound, just and practicable rule that per- 
mits a trustee “to retain any property 
received . . . from the settlor or from 
the settlor’s succession or estate, regard- 
less of whether such property conforms 
to the legal list or not, so long as it is 
prudent to retain such property, having 
primarily in view the purposes of the 
trust, the preservation of the estate and 
the amount and regularity of the income 
to be derived therefrom,”’** and the trus- 
tee may retain “any property which when 
acquired by him was a proper invest- 
ment.”’35 


Principal and Income 


ERY wisely, the entire Uniform 
Principal and Income Act is incorp- 
orated in the Trust Estates Act.3¢ . 


33. Sections 230, 221. 
34. Section 65. 
35. Section 66. 





494 


Its most important feature—and the 
one that has provoked most of the dis- 
cussion—has been the adoption of the 
so-called Massachusetts rule that the 
form of the dividend determines its allo- 
cation, and that share dividends are at- 
tributable to principal and cash dividends 
to income. In the opinion of the Com- 
missioners, the Pennsylvania rule, adopt- 
ed with variations in the Restatement, 
apportioning share dividends between in- 
come beneficiary and principal benefi- 
ciary, is a praiseworthy attempt to se- 
cure a fairer adjustment but, unwork- 
able. 


Similarly, theoretical precision has 
been rejected for practical convenience 
in the case of bonds bought at a prem- 
ium. Theoretically, premiums should be 
amortized and discounts accumulated, but 
courts are in disagreement as to amorti- 
zation and in no jurisdiction need dis- 
counts be accumulated. As a practical 
matter, amortization is an inconvenient 
rule calling for extensive bookkeeping, 
the uselessness of which becomes obvious 
when such a bond is sold before ma- 
turity. 


Compensation 


O provision could illustrate better 

the salutary effect of trust re- 
search than Section 79, which allows the 
trustee “reasonable compensation” and 
gives him “the power to collect his com- 
pensation at appropriate intervals out of 
income or principal or both.” The old 
law allowed trustees to charge 10% of 
income. In point of fact, however, it 
has been the practice to charge only 5% 
of the income per annum, with no accept- 
ance charges, no distribution charges, no 
minimum fees, and no additional fees 
for unusual services. It is hoped that 
the progressive view represented in this 
section will encourage a system of trust 
compensation based on principal and col- 
lected partly from principal and party 
from income. 


Statute of Limitations. All actions by 
a beneficiary against a trustee are pre- 
scribed by one year to begin from the 
day the trustee renders its final account. 
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Termination and Modification 


HE Louisiana statute contains a 

unique and interesting provision in 
regard to the termination and modifica- 
tion of trusts. Sections 87-91 allow the 
settlor to revoke or to modify the trust, 
if, and only if the power to revoke or 
modify is reserved; to rescind or to re- 
form upon the same grounds as those 
upon which a conveyance of immovables 
can be rescinded or reformed; to term- 
inate if the purposes become illegal or 
impossible, or if, owing to a change of 
circumstances, continuance of the trust 
would impair or defeat the accomplish- 
ment of its purposes. This follows the 
Restatement.*7 But, “unless otherwise 
provided by the terms of the trust, and 
except as stated in Sections 80, 90 and 
91, the trust shall not be terminated al- 
though the settlor and the trustee and 
the beneficiary so desire and consent 
thereto.” 


In the Restatement it is said that the 
beneficiaries can compel the termination 
of the trust, if under no incapacity, all 
consent, and continuance of the trust 
is not necessary to carry out a material 
purpose of the trust. Moreover, if the 
settlor and all of the beneficiaries of a 
trust consent they can compel termina- 
tion or modification of the trust, although 
the purposes of the trust have been ac- 
complished. 


This idea is not considered unusual in 
its native habitat. In the first place, 
donations in the civil law are irrevocable. 
In the second place, short term trusts 
must be safeguarded to prevent their de- 
generating into some lower form of 
agency or representation, terminable at 
will. This danger is not so manifest in 
states where trusts last for two genera- 
tions, and then some, where there are 
life tenants, future interests, powers of 
appointment and all sorts of complicated 
set-ups. It is important in a state where 
it is customary to leave property in trust 
for a single beneficiary, who is entitled 
to the rest when he reaches thirty-one. 


Designation of Attorney 


TRANGER still to the common law, 
and contrary to the Restatement,** 
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is the provision that designation in the 
trust instrument of an attorney to handle 
legal matters for the trust shall be bind- 
ing on the trustee and the beneficiary.*® 
This too is a product of local law,*® nor 
does it seem utterly unreasonable, since 
it carries out the will of the testator or 
settlor. 


The same section contains two extra- 
ordinary rules. In case of a vacancy, 
the beneficiary shall select the attorney 
“to handle all legal matters relative to 
the trust.” As a matter of practice, this 
is almost invariably done, but there are 
certainly some cases in which the inten- 
tions of the settlor may be thwarted if 
the trustee is compelled to rely on an at- 
torney chosen by the beneficiary. 


Finally, Section 100 also provides that 
“no trustee . . . shall propose to the set- 
tlor or influence the settlor in the selec- 
tion of any attorney, or firm of attor- 
neys, to represent the trust estate, any 
violation to be deemed a solicitation of 
business.” This is well intentioned, but 
so loosely drawn that it is likely to ac- 
complish more harm than good. 


Thus hastily presented, these are the 
chief points of interest in the Louisiana 
Trust Estates Act. Perhaps a year or 
so from now, analysis from experience 
may be substituted for brash generali- 
zations suspended in space. 

36. Section 68-84. 

37. Section 330-336. 

38. Section 126. 

39. Section 100. 

. See Rivet v. Battistella, 167 La. 766, 120 So. 
289. 


Seeks Common Trust Statute 


The Connecticut Bankers Association 
is renewing its activities toward the in- 
troduction of a common trust fund bill 
when the legislature convenes next year. 
Two Bulletins have been sent to mem- 
bers, the first advising of the action of 
the National Conference of Commission- 
ers on Uniform State Laws in adopting 
a short form enabling act, and request- 
ing the number and size of trusts admin- 
istered; the second containing the report 
of Chairman Bogert recommending a 
short form, and the statute itself. 
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Oklahoma Trust Code Drafted 


The proposed uniform trust act for 
Oklahoma, upon which work has extend- 
ed for almost two years, is to be pre- 
sented to the Legislature in January, ac- 
cording to word from Roy M. Huff, trust 
officer of The First National Bank and 
Trust Company, Tulsa, who has been 
guiding the activities of the Trust Sec- 
tion in this connection. The semi-final 
draft was to be submitted to a sub- 
committee of the Bar Association on Oc- 
tober 22 for final approval. 


Various drafts have been sent to 
leading trust men throughout the coun- 
try who have given very helpful sug- 
gestions and criticisms. The Director 
of Statute Revision has indicated he will 
support the proposal and prominent at- 
torneys in Oklahoma have participated 
in drafting the provisions so that pass- 
arwre of the Act is almost assured. 





Developing Trust New Business 


Periodical Meetings With Employees 


RUST officials holding weekly meet- 

ings with the senior clerks of their 
departments to discuss principles and 
practices of operation have found this 
a helpful and profitable procedure. 

There are so many obvious advan- 
tages to be gained from these meetings 
that it seems almost axiomatic to point 
them out; however there are a few of 
such real consequence that they deserve 
elaboration. 

Those of us who have ever labored 
under an executive who felt a suggestion 
was an implication that he did not know 
his business will appreciate the signi- 
ficance these meetings mean to the em- 
ployee. Stifling constructive criticism 
is perhaps one of the surest means of 
killing initiative, muffling enthusiasm 
and taking the “umph” out of your 
workers. Without these virtues it is 
time to take stock and determine why 
they are lacking. Some day new officers 
must take over and it is a comforting 
thought to the trust head himself and a 
duty he owes the president and direc- 
tors that several men have been trained, 
anyone of whom could run the depart- 
ment effectively. 

There are many fine suggestions 
which can come from within and below 
in any trust department. A clerk liv- 
ing all day with a problem is quite apt 
to have a better picture of the situation 
than the head of the department. This 
can be true even when the officer thor- 
oughly understands the problem for it 
must be borne in mind that the officer 
has a score of other brain twisters 
which must also be understood. 

A program which encourages self ex- 
pression is not only going to profit the 
institution by many excellent ideas but 
the officers will be put on notice as to 
who of his employees are giving serious 
thought to their tasks and who have 
practical, workable ideas. 


As strange as it may seem to many 
employees most vice presidents have 
blood coursing through their veins and 
in reality are plain human. Generally 
speaking they are not the cold, imper- 
sonal machine they appear to be. All 
one needs to overcome this impression 
is to know them better. It is not with- 
in the powers of an employee to know 
his boss unless the boss sees to it that 
he does. These weekly departmental 
meetings are a bridge over this gap. 

Every one is practically unanimous in 
the belief that it is more important that 
workers have a wholesome respect for 
their employers than fear of them. Fear 
can drive a lot of work out of one; how- 
ever respect can command an equal 
amount and at the close of the day it 
will be a much better job. 

From strictly a new business stand- 
point the good will that close cooperation 
between employee and employer creates 
is hard to estimate in dollars and cents, 
however leading public relations men 
assure us it is considerable. Consider, 
if you will, the firms you think highly 
of solely because of some chap the firm 
hires as their good will ambassador. 

—-- $e 
Check Chart for Wills 
HE importance of more carefully drawn 
wills and trust instruments has been the 
theme song of a number of very able trust 
men throughout the country for quite some 
time. 

The trust department of the Mercantile- 
Commerce Bank and Trust Company, St. 
Louis, is one of the foremost proponents of 
this better drafting campaign and has pub- 
lished a booklet entitled “Check Chart for 
Wills.” The foreword states: 

“Every lawyer realizes the importance 
of drawing clear and workable wills to avoid 
the expense of court construction after the 
will becomes operative. 

“Wills should be drawn with great care, 
to facilitate the administration of estates 
and to assist executors and trustees in meet- 
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ing the many problems with which they are 
confronted. 

“For a number of years we have used a 
chart in our Trust Department for testing 
wills before execution, in order to eliminate 
as far as possible mistakes, omissions and 
ambiguities. Having received many re- 
quests from lawyers for copies of this chart, 
we decided to publish it for distribution, 
with our compliments, among the attorneys 
of Saint Louis.” 

The booklet contains twenty-three main 
headings and under each a number of ques- 
tions are asked and if each one is carefully 
checked ommissions and errors should not 
occur in wills. 

The booklet was mailed to attorneys in 
St. Louis and their response clearly indi- 
cated it was considered extremely worth- 
while. 

As an example of the headings and ques- 
tions we reprint head number 6. 


“Disposition of Real Estate” 


“(a) Has provision been made for main- 
taining home for widow, or during minority 
of children? 

“(b) If home is to be maintained for 
widow or children, does will recite from 
what source taxes, insurance, repairs, up- 
keep, assessments, etc., are to be paid? 


“(c) Has power been given executor to 
sell, mortgage, lease or exchange any real 
estate? 


“(d) Has executor been directed to sell 
real estate without order of Court? 


“(e) If real estate is specifically devised, 
does will clearly set out that devisee is to 
take the property subject to any encum- 
brance; or does testator desire encumbrances 
to be paid out of the general estate? 

“(f) Is real estate devised to any unin- 
corporated association which is unable to 
hold title to or own real estate? 


“(g) If real estate is devised to a reli- 
gious, charitable or other corporation, has 
the correct corporate name been used to 
designate the devisee?” 


—$- he 


Agency Service 


HE State Street Trust Company of Bos- 
ton has for a period of time used a fold- 

er which is letter head size. The outside is 
a regular letter signed by Allan Forbes, 
president of the institution, and written on 
a facsimile of the banks regular letter head. 
Inside of this particular letter on agency 
service the copy states details of their 
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agency account on one page and on the op- 
posite carries an explanation of how the ac- 
counts are handled. 


Following is the text of President Forbes’ 
letter: 


“To Our Customers and Friends: 


“If you were to decide to employ an in- 
vestment secretary and property manager, 
you would seek one with certain qualifica- 
tions ... broad experience. . . facilities for 
handling details systematically . . . unques- 
tioned integrity .. . ability to give your af- 
fairs the attention they require, never leav- 
ing them neglected because of illness or 
absence from the city. 

“The service of our Trust Department, 
employed under an Agency Account, fulfills 
all of those requirements. It is valuable 
to individuals; it gives them more time for 
business or profession, or for leisure, while 
providing prudent, attentive management 
of their investments. It is also valuable to 
persons acting as trustee or guardian, to 
charitable or religious or educational insti- 
tutions with investments or cash available 
for investment. 

“Some details of our Agency Service are 
listed on the following page. I think they 
will be interesting to you. 


“Sincerely,” 
* * + 


“Private Executors Sometimes Die” 





‘¢¥F you have a private executor and he 

dies, by law his executor becomes your 
executor. This new executor may be incom- 
petent and even unreliable but, without 
cause, he cannot be removed from his trus- 
teeship of your estate. Before cause can be 
found, bad investments may have been 
made that ultimately will result in heavy 
losses. 

“With a Trust Company there is a con- 
tinuous experienced executorship that 
shapes a policy and carries it out. If one 
officer dies, another equally trained takes 
his place and the same skilled conduct of 
your affairs carries on. 

“The word ‘Permanent’ in our name means 
just that, a ‘permanent’ administration, 
solid, substantial and lasting, backed by re- 
serves of capital and personnel that guar- 
anty for you an executorship on which you 
can rely.” 

The above copy was used by The Canada 
Permanent Trust Company, Toronto, as one 
of a series of twelve mailing pieces used, 
and to be used for 1938. 
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These mailing pieces are beautiful ex- 
amples of quality printing on quality 
paper, and are the most expensive trust 
mailing pieces in folder form this office has 
had the pleasure to review. 


On the opposite page from the copy is a 
beautiful four color reproduction of a paint- 
ing done by one of Canada’s leading artists. 
A note at the bottom of the folder gives the 
name of the painting, the artist and a brief 
sentence regarding the work. It is suggest- 
ed the picture be removed from the adver- 
tisement and framed. 


A piece of work such as this folder can- 
not escape attention and favorable comment. 
It is logical to assume that very valuable 
“word of mouth” publicity is received by 
the trust company in addition to its own 
mailing lists. The twelve reproductions 
will constitute a valuable collection for 
many Canadians. 


Trust Development Program 


Financial Advertisers Assn, Convention 
Fort Worth, Texas 


October 31, November 1, 2 and 3 


Monday—Advertising 


Objectives of trust advertising, Town- 
er Phelan, A. V. P. St. Louis Union 
Trust Co., St. Louis. What are the most 
effective media to accomplish these ob- 
jectives, Jordan C. Ownby, Adv. Mgr., 
First National Bank, Dallas. Method 
and kind of analysis needed for promo- 
tion of trust business, Elmo Roper, Re- 
search Expert, Fortune Magazine. 


Wednesday—Pension Trusts and Deferred 
Bonus Trusts and How Do They Operate 


From the trust company viewpoint: 
Charles Patch, Jr., Cleveland Trust Com- 
pany, Cleveland. From the life insur- 
ance company viewpoint: Karl L. Pohl- 
man, Field Mgr., Reliance Life Insur- 
ance Co., Cleveland. 


What Are the Functions of a Trust New 
Business Man? 


Where does the new business man’s 
responsibility cease and the administra- 
tive officer’s begin? What is the best 
way to bridge this gap? D. W. Laing, 
Asst. Sec., Northern Trust Co., Chicago. 
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Thursday—How to Sell the Public on In- 
creased Fees for Services Rendered by 
Trust Departments 


Representing the East: Robert E. Mac- 
Dougall, Asst. Tr. Off., Provident Trust 
Co., Philadelphia, Pa. Representing the 
South: J. Haskell Tidman, Trust Officer, 
Commerce Union Bank, Nashville, Tenn. 
Representing the West: George M. Irv- 
ing, Trust Officer, The Second Nat’ 
Bank, Houston, Tex. 


Report of Survey Made of Trust Companies 
Regarding Plans for Their Trust Develop- 
ment Activities 


Towner Phelan, Asst. Vice-President, 
St. Louis Union Trust Co., St. Louis. 
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THE MAN WHO OWNED IT 


ve you ever tried to pay $25 in debts with a $5 bill? Yet 
the average of well-to-do and wealthy men leave $5.70 in cash 
for each $24.60 of cash charges against their estates. The differ- 
ence, unless otherwise provided for, is met by the sacrifice of 
other assets at prices which usually mean heavy loss. 
This need foi 
liquidation 
are in securities or real estate cannot insure safe transfer of 
those assets to his family unless he plans that transfer carefully 
and in advance. 
Our Trust Department has assisted in many such PLANNED 
TRANSFERS. By certain procedure it is often possible, not 
only to reduce present and future charges against an estate. 
but to make those savings provide a major part of future 
cash requirements. Confidential discussion with you and your 
attorney is invited. 


ash is so inevitable, and the cost of forced sale 
normous, that any man whose principal assets 


ed both the basic principles of Planned Transfers 
Bankers. 


In the past year otir Trust Officers have di 
and janke 


their application to specific problems with numerous Ohio 


Your inquiries are also welcome. 


THE HUNTINGTON NATIONAL BANK 
OF COLUMBUS 17 SO. HIGH ST. 


The above reproduction is from an adver- 
tisement of The Huntington National Bank 
of Columbus, Ohio. 
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Personnel Changes in Trust Institutions 


CALIFORNIA 


San Francisco—ARTHUR H. EVANS, 
formerly with the American National Bank 
and Trust Company, Chicago, IIl., has been 
appointed a vice president of Bank of Amer- 
ica N. T. & S. A. He will be in the admin- 
istrative branch of the public relations de- 
partment. 


CONNECTICUT 


Ansonia—GEORGE C. BRYANT has been 
promoted to the presidency of the Ansonia 
National Bank. ROY S. WILDMAN, a di- 
rector, was named vice president, and JAY 
S. BUCKLEY was made vice president in 
addition to cashier. 


ILLINOIS 


Carlinville—T. K. RINAKER was ele- 
vated to the presidency of the Carlinville 
National Bank to succeed the late A. L. Hob- 
lit. IRA McCOLLOM, cashier and assistant 
trust officer, was made trust officer. 

Chicago—R. H. BRUNKHORST, comp- 
troller of the Harris Trust & Savings Bank 
and for 32 years a prominent figure in bank- 
ing circles, has resigned and will enter the 
insurance business with the Travelers in this 
city. 


MICHIGAN 


Traverse City—HAROLD E. JOHNSON 
has been elected executive vice president of 
the Traverse City State Bank, succeeding 
Fred Marin, resigned. Mr. Johnson was 
formerly an examiner in the liquidation divi- 
sion in the State Banking Department. 


MINNESOTA 


Faribault—JOHN CARLANDER has been 
elected president and director of the Fari- 
bault State Bank & Trust Company. He 
had been chief examiner in charge of the 
examination division of the Federal Reserve 
Bank of Minneapolis. LUCIUS SMITH was 
chosen a vice president. 


NEW JERSEY 


Bloomfield—CECIL R. BERRY has been 
elected president of the Bloomfield Bank and 
Trust Company, succeeding ALLISON 
DODD who became chairman of the Board. 


Bordentown—ROBERT BENNETT has 
been made trust officer of the Bordentown 


Banking Company; HAROLD BOZARTH 
assistant trust officer, S. EDWIN SHARP 
cashier and LOUIS B. FORSYTH assistant 
cashier. 


East Orange—HAROLD CONGLETON, 
former assistant trust officer of the Savings 
Investment & Trust Company has become 
affiliated with a Newark Agency for the 
Equitable Life Assurance Society. 


Newark—ROBERT G. COWAN has been 
named cashier of the National Newark & 
Essex Banking Company. 


Red Bank—CHESTER P. ROGERS has 
been promoted to the presidency of the Sec- 
ond National Bank and Trust Company. 


NEW YORK 


Ballston Spa—MORGAN E. WELSH has 
been elected vice president of the Ballston 
Spa National Bank, succeeding the late 
Theodore S. Haight. 


New York—JERROLD R. GOLDING has 
been elected an assistant cashier of the 
Sterling National Bank and Trust Company. 


New York—JAMES M. TRENARY has 
been promoted to assistant vice president 
of the United States Trust Company. The 
following men were made assistant secre- 
taries: AUGUSTUS J. MARTIN, STERL- 
ING VAN de WATER, LELAND C. COV- 
EY, FERDINAND VON KUMMER, and H. 
JOHN SIMMEN. 


Secarsdale—MISS ANN BURTON has 
been elevated to vice president of the Scars- 
dale National Bank and Trust Company; 
WILLIAM J. IRISH was made vice presi- 
dent in addition to cashier, and E, W. 
STEARNS, Jr. assistant cashier as well as 
assistant trust officer. 


OHIO 


Cleveland—W. A. HARMON, comptroller, 
was elected also a vice president of the Na- 
tional City Bank. HENRY F. BAILEY was 
promoted to a vice presidency. 


Middletown—D. E. HARLAN has been 
elevated to the presidency of the Oglesby- 
Barnitz Banking & Trust Company. RUS- 
SEL S. WEATHERWAX was named first 
vice president, and W. W. SEBALD vice 
president. 
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Toledo—GEORGE L. MILLS has been 
chosen assistant secretary and assistant 
treasurer of Commerce Guardian Bank. 


OKLAHOMA 


Bartlesville— WALTER E. DANNEN- 
BERG, formerly with the Federal Reserve 
Bank of Kansas City and a national bank 
examiner, has been selected trust officer for 
the First National Bank. 


OREGON 


Portland—LAWRENCE C. MANN has 
resigned as assistant vice president of the 
First National Bank to assume duties as 
vice president and general manager of the 
Portland Printing House. 


PENNSYLVANIA 


Bellefonte—NEWELL B. LONG has been 
elevated to the presidency of the First Na- 
tional Bank, succeeding the late Charles M. 
McCurdy. 

Philadelphia—WILLIAM D. FULLER has 
been appointed assistant real estate officer 
of the Provident Trust Company. 


CANADA 


Ottawa—JAMES J. LYONS has been 
chosen assistant general manager of the 
Capital Trust Corporation, Ltd. A member 
of the Bar, he has served the company as 
secretary for a number of years. 


—__———o 


Trust Institution Briefs 


Chicago, Ill—Charles S. Tuttle, trust of- 
ficer of the City National Bank & Trust Co. 
of Chicago, died at his home on September 
29. Mr. Tuttle, who was 72 years old, had 
been associated with the real estate and 
banking business in Chicago for more than 
40 years. 

New Rochelle, N. Y.—The New Rochelle 
Trust Company is now celebrating its 50th 
Anniversary. The institution is the largest 
in Westchester County. At the time the 
bank came into being the town boasted of a 
population of 8,000. Today the New Ro- 
chelle Trust Co. has about 30,000 depositors 
and customers. 


New York, N. Y.—Frederic Foster de 
Rham, vice president of the Fulton Trust 
Company, died at his home on September 
21st. Mr. de Rham’s death was sudden, he 
left the bank at five o’clock and encountered 
a long wait on the train due to the recent 
hurricane. He arrived home about 10 o’clock 
and was preparing for dinner when he was 
stricken. 
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Durham, N. C.—John Fleming Wily, 
president and chairman of the executive 
committee of the Fidelity Bank died on Oc- 
tober 1. He was 71 years old. He had been 
connected with the bank for the past 46 
years. 

Norristown, Pa.—The Norristown-Penn 
Trust Company is observing its 50th anni- 
versary. The company is quietly observing 
the event and is planning no special feature. 
This event recalls that the institution is a 
merger between the Norristown Title, Trust 
and Safe Deposit Company and the Penn 
Trust Company. 

Toppenish, Wash.—The Traders Bank has 
been absorbed by Seattle-First National 
Bank, Seattle, Wash. In connection with 
the absorption, the national bank establish- 
es a branch at Toppenish. 


8 


H. J. Johnson Elected Head 
of Life Underwriters Ass'n. 


Holgar J. Johnson, general agent of The 
Penn Mutual Life Insurance Company at 
Pittsburgh, Pa., was elected president of 
the National Association of Life Underwrit- 
ers at the annual convention held this year 
in Houston on September 19-23. 


This office is the highest tribute that can 
be paid any life insurance man. Mr. John- 
son was first vice president of the Associa- 
tion for the year 1937-38, and has been ac- 
tive for many years on the various com- 
mittees. 


He has served as president of the Pitts- 
burgh Life Underwriters Association and 
has been a member of the Board of Direc- 
tors. 


HOLGAR J. JOHNSON 
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“To know that which lies before us in daily life 
is the prime wisdom’”—MILTON 


[TRUST COMPANIES MAGAZINE will be glad to 
curnish, upon inquiry, information as to literature on 
trust and related subjects. Such requests should state 
whether detailed reference works are desired or mere- 
ly brief discussions of the particular matter. The 
magazine will procure any books reviewed in these 
pages or others desired by readers.] 


Investment Provisions of Wills and 
Trust Agreements 


GILBERT T. STEPHENSON, Director, Trust 
Research Dept., The Graduate School of Banking. 
Published by American Bankers Assn. 16 pps. 


This pamphlet is the second of a series on 
drafting instruments based on lectures de- 
livered by Mr. Stephenson to law school 
students. It is the result of an analysis of 
trust agreements from some dozen states. 
He presents the points to be covered with 
respect to original and new investments, 
powers of successor trustees, dangers of 
overspecification and a model investment 
clause for each of the jurisdictions covered. 


—_————o 


Real Estate Principles and Practices 


PHILIP A. BENSON, President, Dime Savings 
Bank of Brooklyn, and NELSON L. NORTH, 
Asst. Professor of Real Estate, New York Uni- 
versity. Prentice-Hall, Inc. $5.00. 583 pp. 


For the nineteenth time the publishers 
have found it necessary to issue a new print- 
ing of this book. The present revised edi- 
tion contains the changes in the real estate 
field that have occurred since the book orig- 
inally appeared. 

Mr. Benson, who is also Vice President 
of the American Bankers Association has 
carefully included in the book the policies 
followed by banks in their handling of real 


estate transactions. One of the chief values 
in the new edition lies in its usefulness in 
connection with the servicing of already 
existing mortgages. 

The book bears the endorsement of the 
National Association of Real Estate Boards. 
In commenting on the book they said, “It is 
the most comprehensive general book yet 
written for the real estate field.” 


—e 
Introduction to Federal Taxation 
(1938 Act). Second Edition 


GEORGE T. ALTMAN, member of Illinois and 
California Bars. Commerce Clearing House, Inc. 
Fabrikoid, $2. 256 pp. 


This revised and enlarged edition of this 
understandable book outlines the funda- 
mental principles underlying Federal taxa- 
tion, as exemplified in the most important 
Federal tax, the income tax, as well as the 
capital stock, excess profits, gift, estate, 
and excise taxes. The development of the 
subject throughout is built upon the decisive 
opinions of the Supreme Court itself as “the 
last word” on the nature, scope, and limita- 
tions of taxation by the Federal govern- 
ment. 

Its twenty-three helpful chapters span the 
entire system of federal internal revenue. 
It is replete with illustrative examples and 
explanatory calculations which bring out 
plainly the application and operation of the 
more complicated phases of Federal tax 
laws. 

Financial officers concerned with Federal 
taxes will welcome the plain non-technical 
language and clear-cut explanations. 
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The Commercial Paper House in the 
United States 


ALBERT O. GREEF. Harvard University Press. 
$5.00. 459 pp. 


In this interesting and carefully docu- 
mented volume, Professor Greef has de- 
scribed the commercial paper house from its 
humble beginnings among the note brokers 
of almost a century and a half ago to the 
highly developed mechanism now available. 
The historical survey is followed by a de- 
scription and analysis of the organization 
and operation of the present day institu- 
tion. Detailed attention is given to various 
aspects of the business including the classes 
of paper handled by dealers, the types of 
businesses using the facilities of the open 
market, financial policies of dealers, desir- 
ability of commercial paper as a medium 
of investment, and the ultimate source of 
these funds. The number of concerns who 
use the facilities of the commercial paper 
market is relatively small and has been de- 
creasing rapidly since 1920 when the busi- 
ness reached its peak. 

“For the commercial banks which are their main 
buying customers they provide a short term in- 
vestment which is highly liquid and unusually 
secure and compares favorably as to yield with 


other earning assets in which surplus funds of 
such banks are customarily invested.”’ 


For anyone who wishes to secure a com- 
plete picture of the money market in this 
country, this volume will prove invaluable 
since it presents the most comprehensive 
analysis available of commercial paper fi- 
nancing, a segment of the market which 
frequently fails to receive the attention 
which it merits. 

Reviewed by Jules Backman 
—_———0 


McKinney’s Consolidated Laws of 
New York— Book 40 — Personal 
Property Law 


Edward Thompson Co. 


Another recompiled volume in this set, 
this book on the New York Personal Prop- 
erty Law, fills a definite need.’ Containing 
all amendments down to the close of the 
regular session of the 1938 legislature, the 
work includes case annotations up to vol- 
ume 277 of the Court of Appeals reports as 
well as the correspondingly recent lower 
court and Federal decisions. Of course, the 
cumulative supplement feature is retained, 
keeping the law right up to date. Several 
new and improved features are designed to 
facilitate research. It is a very worth- 
while book for the local attorneys’ library. 


TRUST COMPANIES 


New York Bankers Appoint 


Trust Committees 


Thomas A. Wilson, president of the New 
York State Bankers Association and Presi- 
dent of the Marine Midland Trust Company 
of Binghamton, New York, announced the 
appointment of committees of the Associa- 
tion which will serve for the current year. 
In addition to the usual committees, three 
new committees have been appointed this 
year of interest to trust men, notably a 
Committee on Bond Portfolios under the 
chairmanship of Adrian M. Massie, vice 
president of the New York Trust Company, 
New York City. 


In commenting on the objectives of the 
new Committee on Bond Portfolios, Mr. Mas- 
sie stated that the committee has been 
formed to study the problem in detail and 
to endeavor to find a practical method, 
through the cooperation of the members of 
the New York State Bankers Association, 
of dealing with the selection of investment 
securities and of managing the portfolios 
of the member banks to the end that the 
New York State banking structure will be 
kept in a strong position. 


In addition this new committee has as- 
sociate members who are divorced from the 
banking end of finance. This latter develop- 
ment should prove of very great value for 
it brings a fresh viewpoint to the committee- 
men. 


Stackel Heads Committee 


Listed below are those members serving 
on the regular Committee on Trust Func- 
tions. 


William H. Stackel, chairman, vice presi- 
dent and trust officer, Security Trust Co., 
Rochester; Harold C. Beatty, vice president 
and trust officer, Syracuse Trust Co., Syra- 
cuse; Robert W. H. Campbell, vice president, 
Liberty Bank of Buffalo, Buffalo; John W. 
Remington, vice president and trust officer, 
Lincoln-Alliance Bank & Trust Co., Roches- 
ter; John T. Creighton, vice president, City 
Bank Farmers Trust Co., New York City; 
William A. Read, vice president, Central 
Hanover Bank & Trust Co., New York City; 
E. B. Landis, trust officer, Chemical Bank 
& Trust Co., New York City and Stewart W. 
Morse, assistant cashier and trust officer, 
City National Bank, Binghamton. 
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The following attorneys, recognized authorities on fiduciary law, are collab- 
orating with Trust Companies Magazine to provide succinct digests of the most 
pertinent current decisions affecting fiduciaries. The case reports in the suc- 
ceeding section are selected and briefed at their discretion. 


CALIFORNIA: Walter L. Nossaman—Trust Counsel, Security-First National Bank of 
Los Angeles 

COLORADO: Montgomery Dorsey—Hughes & Dorsey, Denver 

CONNECTICUT: Allan K. Smith—Day, Berry & Howard, Hartford 

DELAWARE: Paul Leahy—Ward & Gray, Wilmington; Counsel, Delaware Trust Co., 
Union National Bank, Central National Bank, Industrial Trust Co. 

DISTRICT OF COLUMBIA: Arthur C. Keefer—Attorney-at-law, Washington, D. C.; 
Professor of Real Property, Washington College of Law 

FLORIDA: Warren L. Jones—Fleming, Hamilton & Diver, Jacksonville; Counsel, 
Barnett National Bank 

GEORGIA: Pope F. Brock—Spaulding, Sibley, Troutman & Brock, Atlanta; Counsel for 
Trust Company of Georgia 

ILLINOIS: R. J. Frankenstein, Jr—Chapman and Cutler, Chicago; Counsel, Harris 
Trust & Savings Bank 

INDIANA: William H. Krieg—Jones, Hammond, Buschmann & Gardner, Indianapolis; 
Counsel for Indiana State Bankers Association 

IOWA: Eugene D. Perry—Stipp, Perry, Bannister & Starzinger, Des Moines 

KANSAS: Marlin S. Casey—Counsel, Columbian Title & Trust Company, Topeka 

KENTUCKY: Squire R. Ogden—Gordon, Laurent, Ogden & Galphin, Louisville 

LOUISIANA: John M. Wisdom—Wisdom & Stone, New Orleans 

MAINE: Carroll S. Chaplin—Chaplin, Burkett & Knudsen, Portland 

MARYLAND: J. Crossan Cooper, Jr.—Venable, Baetjer & Howard, Baltimore 

MASSACHUSETTS: Guy Newhall—Attorney-at-law, Lynn; Reporter and*Lecturer for 
Corporate Fiduciaries Association of Boston 

MICHIGAN: George B. Shaeffer—Shaeffer and Dahling, Detroit; Counsel for Union 
Guardian Trust Company 

MINNESOTA: James E. Dorsey—Junell, Fletcher, Dorsey, Barker & Colman, Minne- 
apolis; Counsel for First National Bank & Trust Company, Minneapolis 

MISSOURI: Robert Neill, Jr.—Thompson, Mitchell, Thompson & Young, St. Louis; 
Counsel for Mercantile-Commerce Bank and Trust Co. 

NEBRASKA: Frank D. Williams—Hall, Cline & Williams, Lincoln 

NEW JERSEY: J. Fisher Anderson—Counsellor-at-law, Jersey City; Counsel, New 
Jersey Bankers Association 

NEW YORK: Joseph Trachtman—Mitchell, Taylor, Capron & Marsh, New York; Coun- 
sel for City Bank Farmers Trust Company 

NORTH CAROLINA: Irving Carlyle—Manly, Hendren & Womble, Winston-Salem 

OHIO: R. P. Biechele—Attorney, The Cleveland Trust Company, Cleveland. 

OKLAHOMA: J. C. Pinkerton—Associate Counsel, First National Bank & Trust Co., 
Tulsa 

OREGON: Earl S. Nelson—Griffith, Peck & Coke, Portland 

PENNSYLVANIA: R. M. Remick—Saul, Ewing, Remick & Saul, Philadelphia 

RHODE ISLAND: Colin MacR. Makepeace—tTillinghast, Collins & Tanner, Providence 

TENNESSEE: Charles C. Trabue, Jr.—Trabue, Hume & Armistead, Nashville 

TEXAS: Robert Ring—Counsel, Houston Land & Trust Company, Houston 

VIRGINIA: Ellsworth Wiltshire—Wiltshire & Rives, Richmond 

WASHINGTON: Charles T. Donworth—Donworth, Paul & Donworth, Seattle; of 
Counsel for Seattle Trust & Savings Bank 

WISCONSIN: Ralph M. Hoyt—Shea & Hoyt, Milwaukee 

PROVINCE OF ONTARIO, Canada: T. D’Arcy Leonard, K.C.—Leonard & Leonard, 
Toronto 

PROVINCE OF QUEBEC, Canada: Brooke Claxton—Stairs, Dixon & Claxton, Montreal 
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Fiduciary Decisions 


Agency—Determining Factors to Dis- 
tinguish It From Trust Relationship 
—Degree of Care Required 


Michigan—Supreme Court 
Stephens v. Detroit Trust Co., 284 Mich. 149; 278 
N. W. 799. 


This case arises out of an action for an 
accounting in an effort to surcharge the de- 
fendant Trust Company upon transactions 
arising out of an arrangement entered into 
between the plaintiff, a wealthy widow, and 
the defendant Trust Company, represented 
by a written agreement. 

The plaintiff deposited with the defendant 
Trust Company a certain amount of stocks, 
bonds and other securities for management 
and handling under an agreement providing 
that the title’ remained in the plaintiff as 
well as the power of direction, supervision 
and revocation. The word “agent” was used 
throughout the agreement in describing the 
defendant. The course of dealings between 
the parties clearly indicated that the plain- 
tiff, either personally or through agents, 
exercised the powers retained by her. 

This action was instituted on the theory 
that the defendant was a “Trustee”, and as 
such was chargeable with the use of a great- 
er degree of care than that chargeable to 
an “agent”, and further that the exculpa- 
tory clause in the agreement was void as 
against public policy in a trust agreement. 

The Circuit Court of Wayne County, in 
Chancery, found that there was no liability, 
and in affirming this decision the Supreme 
Court of Michigan held generally as follows: 

1. That the use of the word “agent” in 
an agreement whereby title, supervision and 
the power of revocation is retained by the 
settlor, is not decisive of the relationship, 
but is a circumstance entitled to considera- 
tion in determining the nature of the under- 
taking. 

2. That the course of dealings between 
such parties is of material weight in deter- 
mining the relationship. 

3. That the separation of the legal from 
the equitable title is one distinction between 


a trust and an agency, the Trustee holding 
legal title and the agent having no title. 

4. That an agency is formed with the 
thought of constant supervision and control 
by the principal, and a trust is based upon 
the idea of discretion in the Trustee, and 
merely guidance by the settlor or cestui to 
a limited extent. 

5. That the relationship in the instant 
case is that of an agency, and that the duty 
of an agent is to act in good faith, and to 
exercise that reasonable skill, care, diligence 
and judgment in acting on behalf of its 
principal which would ordinarily be exer- 
cised by one performing similar functions 
under like circumstances. 

6. That an exculpatory clause in an 
agency agreement, limiting liability to loss 
only in case of bad faith or wilful default, 
is valid in Michigan, but in so holding the 
court expresses no opinion as to the effect 
of such a provision in a trust agreement. 

7. That a principal cannot complain of 
losses sustained by investments in common 
stocks by her agent, made in good faith, 
with her knowledge or at her direction, 
where stocks were generally considered to 
be sound financially at the time and were 
comparable to the type of securities in the 
estate when it was turned over; the fact of 
substantial loss being insufficient to estab- 
lish negligence under such circumstances. 


Assets—Protection—Right of Action 
Against Surety 


Connecticut—Supreme Court 


The State ex rel. Mary Beardsley et als. v. The 
London & Lancashire Indemnity Company of 
America, 124 Conn. 416. 


Testator bequeathed his estate to A for 
life, made personal bequests upon the death 


‘of A, and gave the residue to such persons 


and in such shares, absolutely or in trust, 
as A shall appoint by will, and in default of 
such appointment, to the estate of A. Upon 
the settlement of the estate, the executor 
of T delivered to A the residue and A gave 
a probate bond for the faithful perform- 
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ance as trustee of the trust created under 
the will, and the defendant executed such 
bond as surety. 


A died, leaving a will which contained 
several bequests and gave the balance to the 
plaintiff. A had made improper investments 
so that the trust estate suffered a loss of 
$55,000. The executor of A was also ap- 
pointed administrator c. t. a. of the estate 
of T, filed a report of the property remain- 
ing in the trust, and an account showing 
payment of the legacies and the shortage. 
No appeal was taken from the orders of the 
probate court accepting the statement and 
account. The plaintiff, as residuary legatee, 
brought this action in the Superior Court 
against the surety on the bond to obtain a 
judgment for the amount of the shortage 
remaining in the trust. 


HELD: 1. The statement and account 
filed by the executor and administrator was 
not of such nature that its acceptance by 
the court of probate involved approval of 
the investments in the securities found in 
the estate, and does not bar the plaintiff in 
this action. 


2. The plaintiff is entitled to judgment for 
the amount of the shortage. 


3. A beneficiary under the will may bring 
an action upon a probate bond directly 
against the surety, and is not required to 
do so through the estate or the executor. 

4. The defense of the defendant surety 
company that A executed an indemnity bond 
to it and thereby the defendant becomes a 
creditor of the estate of A, is not valid and 
available to the defendant under the circum- 
stances. 


5. The rule that, in equity, property ap- 
pointed under a general power of appoint- 
ment is deemed and treated as a part of 
the assets of the estate of the donee of the 
power, so far as necessary to pay claims 
against the estate of the donee which would 
otherwise go unsatisfied, is not available to 
the defendant surety. 


6. A surety for pay is in fact an insurer 
and is not entitled to the benefit of the rule 
that property over which a debtor has the 
power of appointment is available to pay 
debts of such person. 


7. The rule of equity that as a matter of 
good conscience a man in debt cannot hon- 
estly have meant to give property to his 
friends and relatives to the exclusion of his 
creditors, when he could give it to anybody 
he chose, is available to general creditors, 
but cannot be used by a surety for hire to 
defeat the claim of the plaintiff. 
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Beneficiary Relations—Acquiescence 
by Life Tenant Bars His Suit for 
Breach of Trust 


Maine—Supreme Court 


Marble and Seamon, Trustees v. John V. O’Con- 
nell, Beneficiary. 135 Maine " 





Complainant O’Connell is beneficiary of a 
trust under the will of his mother, which 
provides that the Trustee “from the net in- 
come thereof pay monthly to my son John V. 
O’Connell a sufficient amount to suitably 
and reasonably support and maintain in 
health and sickness said John V. O’Connell, 
individually, according to his degree and sta- 
tion in life, for and during the term of his 
natural life.” 


In the probate account of the Trustee were 
two items covering charges for the board 
and expenses of a minor daughter of the 
beneficiary for the period of six years and 
aggregating the sum of $1934.69, to the al- 
lowance of which the beneficiary objected. . 
The Trustee contended that if she disobeyed 
explicit and literal directions of the will, it 
was at the instance of, by the arrangement 
and agreement, and with the acquiescence 
and ratification of the beneficiary himself, 
and in recognition of the legal obligation 
resting upon him to support his own minor 
child. 

HELD: “A trustee can use trust prop- 
erty only for the purpose contemplated in 
the trust. 3 Pomeroy Eq. Jur., 4th Ed., Sec. 
1062: If trustee disobeys explicit and literal 
direction of the will by the arrangement and 
direction, and with the acquiescence and rati- 
fication of the beneficiary himself with full 
information of all facts, the beneficiary can- 
not be heard to object. Bogert on Trusts, 
Sec. 941, pp. 2708-2709; Sec. 971, p. 2831; 
Pomeroy Eq. Jur. 4th Ed. Vol. 3 Sec. 1083; 
Restatement, Trusts Sec. 216. Assuming 
the use made of the income of the trust was 
a technical breach of its requirements, the 
beneficiary consented to the breach and can- 
not thereafter complain of such _ breach. 
Lannin v. Buckley, 256 Mass. 78.” 


——_——_0 


Distribution—Income of Spendthrift 
Trust Cannot be Reached by Wife 
or Minor Child 


Massachusetts—Supreme Judicial Court 


Burrage v. Bucknam, 1938 A. S. 1543. September 
26, 1938. 


In an earlier decision between the same 
parties (Bucknam v. Bucknam, 1936 A. S. 
891) the court held that the life tenant’s in- 
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terest in a spendthrift trust could not be 
reached by a divorced wife to satisfy a de- 
cree for past alimony for the support of 
herself and her minor child. In this case 
' the wife petitioned to have the trustees or- 
dered to pay a portion of the current income 
for the current support of herself and the 
child, this question having been teft uvpen in 
the earlier decision. 

HELD: The incume could not be divert- 
ed, and no part of it could be paid to the 
wife. In its opinion the court seemed to lay 
stress on the fact that the terms of the 
trust were to pay the income to the son, i.e., 
a matter of the construction of the will, 
rather than on the fact that it was a spend- 
thrift trust. 


a 


Distribution — Whether Income to 
Widow for Life was Upon a Trust 
or Merely Subject to a Trust 


Massachusetts—Supreme Judicial Court 


Old Colony Trust Co. v. Washburn, 1938 A. S. 
1477. September 14, 1938. 


The testator by his will gave $1000 in 
trust for his minor (adopted) daughter, the 
principal to be paid her on reaching twenty- 
one. The income of the residue he gave to 
his wife for life, for her use and that of the 
daughter with a power of appointment on 
her death (see Old Colony Trust Co. v. 
Richardson, 1937 A. S. 483), and with 
power to use so much of the principal as 
she deemed necessary for her comfortable 
support and that of the daughter (directing 
that enough be used for a broad education 
of the daughter). The trustee paid all the 
income to the widow. The first twenty- 
three accounts were duly allowed. After 
the death of the widow the daughter raised 
a question on some of the later accounts by 
claiming that after her education was pro- 
vided for she was entitled to share equally 
with the widow, and that the trustee should 
have divided the income between them. 


HELD: The trustee acted properly. 
While a trust was imposed on the income 
in the hands of the widow, it was the testa- 
tor’s intention that it be paid first into her 
hands, “not upon a trust, but subject to a 
trust”, to provide reasonably for the support 
of the daughter (which it was agreed she 
did in this case). Accordingly it was the 
duty of the trustee to pay the income to the 
widow, and its responsibility ended there. 

The opinion in the case contains (p. 1481) 
a very clear statement of the general rule 
for construing a will. 
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Investments—Overdue Mortgages — 
Financial Responsibility of Mort- 
gagor—Reduction of Interest Rate 
—Investment Unauthorized When 
Made Subsequently Legalized—Ap- 
plication of Partial Payments 


Pennsylvania—-Supreme Court 
Harton’s Estate, 1 Atl. (2d) 292. 


The Supreme Court of Pennsylvania 
further clarified the law relating to the re- 
sponsibility of fiduciaries in connection with 
mortgage investments. The several points 
decided are well stated in the syllabus of the 
report. 

The fact that mortgage was assigned to 
and held by testamentary trustee in its own 
name, without disclosure of trust relation- 
ship on public records, did not render trus- 
tee accountable to beneficiary for trust funds 
invested therein, where such investment was 
clearly designated on trustee’s books and 
records as held for trust estate, trustee 
promptly assigned mortgage of record to it- 
self as trustee in accordance with Supreme 
Court decision, beneficiary received proper 
notices and no objection was made on such 
ground. 

The fact that mortgage was 24 years old 
when purchased by testamentary trustee did 
not exclude it from field of legitimate trust 
investments, where margin of security was 
ample when mortgaged premises were ap- 
praised 3 months before acceptance of such 
investment. 

To make mortgage legal trust investment, 
it was not essential that testamentary trus- 
tee secure evidence of mortgagor’s financial 
responsibility or ascertain that mortgage 
debt could be collected from him before tak- 
ing assignment of mortgage, and such trus- 
tee, when charged with breach of fiduciary 
duty by investing trust funds in such mort- 
gage, was not required to do more than show 
that apparently reliable information ob- 
tained by it when money was invested indi- 
cated ample margin of security, that there 
was no default, and that investment was 
suitable for fiduciary purposes in all other 
respects. 

An exception to testamentary trustee’s in- 
vestment of trust funds in participating in- 
terest in $225,000 mortgage of which trust 
estate’s share was $1,500, was properly dis- 
missed, where mortgaged property was ap- 
praised by trustee’s employee, who was 
competent judge of real estate, at $424,000 
when mortgage was taken by trustee, there 
was no suggestion that such appraisal ex- 
ceeded fair value of premises nor that there 
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was any collusion between mortgagor and 
trustee, and it was not apparent that ap- 
praisal was more favorable to mortgagor 
than appraisal by “disinterested third party” 
would have been. 

A testamentary trustee’s receipt of com- 
mission from mortgagor on rentals collect- 
ed by trustee for property covered by mort- 
gage, participations in which were allotted 
to trust estates administered by such trus- 
tee, was not violation of rule against trustee 
obtaining bonus or commission from deal- 
ings with specific trust property. 

Commissions, accepted by testamentary 
trustee solely as rental agent after taking 
possession of mortgaged premises on mort- 
gagor’s default, did not constitute double 
commissions or secret profits, where all rent- 
als collected since default were devoted to 
payment of carrying charges and none were 
allocated as income to trust estates owning 
participating interests in mortgage. 


A testamentary trustee’s reduction of in- 
terest rate on mortgage, in which trust es- 
tate owned participating interest, from 6 to 
5 per cent. when depression made mort- 
gagor’s ability to continue payment of in- 
terest at former rate doubtful, was proper 
as salvage measure common at time thereof. 


A testamentary trustee is not accountable 
to beneficiary for loss of trust funds invest- 
ed in participation interests in single mort- 
gages and aggregate of installment mort- 
gages held by trustee in its individual capa- 
city before passage of act authorizing such 
investments, in absence of showing that 
trustee’s alleged breaches of trust were re- 
sponsible for losses. 


A testamentary trustee’s application of 
partial payments on principal of mortgages, 
in which trust estate held participating in- 
terests, to other participating estates, of 
which it was also trustee, was within its 
discretion, where mortgages were in good 
standing, no discrimination against former 
estate appeared, and apportionment of such 
payments pro rata to all participating es- 
tates would have subjected trustee to vexa- 
tious burdens it was not bound to assume. 


———_——0 


Life Tenant and Remainderman— 
Fund Liable for Taxes on Unpro- 
ductive Real Estate 


Pennsylvania—Orphans’ Court of Philadelphia 


County 
Levy’s Estate, decided October 7, 1938. 


The court, on the authority of the Re- 
statemerft of the Law of Trusts, comment 


an annual meeting of the corporation. 
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m. Section 233 (as supported by the de- 
cision in Develon’s Est., 26 D. & C. 19, 52 
Montgomery, 41, cited with approval by the 
Supreme Court in Nirdlinger’s Est., 331 Pa. 
135), laid down the general rule that in the 
absence of a contrary intent as disclosed by 
the Will or Deed of Trust, the carrying 
charges, in this case taxes, of unproductive 
real estate (certain vacant lands in Florida) 
should be charged against the proceeds of 
such property when sold, even though in that 
particular case a large portion of the tract 
was sold at a profit. It held that this latter 
circumstance was governed by comment c. 
Section 241 of the Restatement. 


Judge Stearne dissented from the majority 
opinion in that there was a failure to dis- 
tinguish “apportionment cases” and “de- 
faulted securities liquidation” from the nor- 
mal case of a life estate and remainder, that 
there should be no unbending general rule 
since frequently life tenants are not the 
chief objects of a testator’s bounty, and that* 
in all cases the apportionment should depend 
upon who was benefited by carrying the 
property until it was sold. He calls atten- 
tion to the fact that the majority ruling is 
based on the comment in the Restatement 
and not on the text. 


Van Dusen, P. J., in concurring with the 
majority, warns that the problem is gov- 
erned by the rule as to whether or not the 
sale of the unproductive real estate was con- 
summated within a reasonable time which, 
of course, would depend upon all the circum- 
stances involved. He avers that it is the 
duty of a fiduciary “to sell when a sale can 
be made at a fair price, not to speculate 
with the trust property.” 

Undoubtedly this case will be appealed to 
the Supreme Court for review by that tri- 
bunal. 


a 


Limitations—Right of Trus- 
tees to Vote by Proxy Shares of 


Powers 
Stock Not Registered in Their 
Names 


Delaware—Court of. Chancery 


Gans vs. Delaware Terminal Corporation, et al. 
Decided August 5, 1938. 


A petition was filed under Section 31 of 
the Delaware General Corporation Law 
which challenged the title to office of certain 
directors and officers who were elected at 
The 
petitioner, a minority stockholder, and repre- 
senting other minority stockholders, con- 
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minratee 
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tended that the shares voting for the win- 
ning ticket should not have been allowed to 
vote. The shares were voted by proxies for 
and on behalf of the Continental Bank and 
Trust Company and three individuals who 
were acting as Trustees under an inter vivos 
trust created by a majority stockholder. 
The corpus of the trust consisted of the 
shares in question. The trust deeds made 
provision for the trustor, his wife and chil- 
dren. It was revocable by the Trustor only 
with the consent of two of the Trustees. 

The shares, however, were not registered 
on the books of the corporation in the names 
of the Trustees. It was asserted first by the 
petitioner that the trust was illegal as it 
violated the New York Statute of perpetui- 
ties. Secondly, it was claimed that as the 
shares were not recorded on the books of 
the corporation in the names of the Trus- 
tees they were not entitled to be voted under 
the Delaware Statute. The third attack on 
the trust was that it was not a bona fide 
trust, but was only a scheme to permit the 
majority stockholder to vote shares which 
he might not otherwise be permitted to vote. 

HELD: As the first ground had been aban- 
doned, the Court was not called upon to test 
the validity of the trust under the New York 
Statute against perpetuities. As to the sec- 
ond ground, the Court followed its former 
decision of Gow v. Consolidated Copper 
Mines Corp., et al., 19 Del. Ch. 172, 165 Atl. 
136, and held that where fiduciaries, such as 
Trustees, are not stockholders of record, but 
the stock has been assigned to them and 
held by them subject to a trust, they are en- 
titled to vote such shares either personally 
or through their proxies. 

In disposing of the third and final attack 
made by the petitioner against the voting 
of the shares by the proxies for the Trus- 
tees, the Chancellor found that prior to the 
annual meeting in question, a special elec- 
tion had been directed to be held and the 
holding of the same referred to a Master 
under Delaware Statutes. At that time the 
right of the majority stockholder to vote 
was questioned on the ground of his mental 
competency, although no proceedings had 
ever been instituted anywhere to adjudge 
him incompetent. At that time the trust 
had not been created. The Special Master 
decided that it was proper to receive evi- 
dence of the competency of the majority 
stockholder. While the proceedings were 
pending before the Master the trust was 
created. 

Soon thereafter the annual election 
was held. The Chancellor decided that the 
majority stockholder was entitled to re- 


sort to any lawful means he might select 
to circumvent having his sanity inquired 
into as an incident to his right to vote the 
stock he owned in the proceedings pending 
before the Special Master. Further, after 
inquiring into the facts the Court found that 
there was no evidence whatsoever to indi- 
cate that the charge of incompetency had 
the slightest foundation in fact. Moreover, 
the Court followed the numerous cases which 
held that if an act be lawful (the creation 
of the inter vivos trust) no one can claim 
to be damaged by it because either bad faith 
or even malicious purpose inspired it. The 
motive with which a lawful act is done; is 
immaterial. In short, the Court found no 
fraudulent purpose which the trust was 
formulated to accomplish and, therefore, the 
Trustees had a legal right to vote by proxies. 
TT (I) - 
Taxation—Inheritance—Obligation of 
Insolvent Legatee Barred by Stat- 
ute of Limitations as Part of Es- 
tate Subject to Inheritance Tax 


Washington—Supreme Court 


In the Matter of the Estate of Christian J. Bowers, 
96 Washington Decisions 33. 


It was stipulated that the total valuation 
of the estate, exclusive of a certain promis- 
sory note in the sum of $8,948.90 made by 
one of the legatees, payable to the decedent, 
was $60,411.00. It was further stipulated 
that the statute of limitations had run 
against the promissory note prior to the 
death of the decedent and that the maker of 
the note was insolvent at the date of the 
death of the decedent. 

Based on the foregoing facts, the Probate 
Court entered an order to the effect that the 
amount inherited by the insolvent legatee 
should be retained by the estate and dis- 
tributed to the other heirs, but should not be 
included as an asset of the estate in fixing 
the value of the estate for inheritance tax 
purposes. The Inheritance Tax Department 
contended that the promissory note should 
be included in the gross assets of the es- 
tate for the determination of inheritance tax. 

It is the admitted rule in Washington that 
an executor or administrator has the right 
to retain against a devisee or heir the 
amount of any indebtedness due the estate, 
even though the indebtedness be barred by 
the statute of limitations and the devisee or 
heir be insolvent at the time of the death 
of the decedent. 

The Supreme Court, affirming the Probate 
Court, said: 

“It is apparent that the estate of Christian 
J. Bowers was properly appraised,eand that, 
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in fixing the value of the property, the ap- 
praisers could not take into consideration a 
note of one who was insolvent. To compel 
executors and administrators to include in 
their inventory as assets of an estate the 
valueless notes or other obligations of in- 
solvent debtors would in many cases compel 
the heirs to surrender all of the estate to the 
government as inheritance taxes. Such is 
not the intent of our law. 

“The retention from the beneficiary of an 
amount equal to the debt added nothing 
whatever to the value of the estate for in- 
heritance tax purposes.” 


a ( 


Banks Win $3,000,000 Case 


The Court of Appeals of New York has 
handed down a decision unanimously affirm- 
ing the decision of the Appellate Division, 
First Department, and the decision of Mr. 
Justice Shientag, Trial Judge, in dismissing 
the suit brought by the Comptroller of the 
Currency against the Guaranty Trust Com- 
pany of New York, Bankers Trust Company, 
Chemical Bank and Trust Company, Con- 
tinental Bank and Trust Company, Fifth 
Avenue Bank, Bank of the Manhattan Com- 
pany, Public National Bank and Trust Com- 
pany, Title Guarantee and Trust Company, 
First National Bank, as well as against Wil- 
liam C, Potter, Chairman of the Guaranty 
Trust Company of New York, and Percy H. 
Johnston, Chairman of the Chemical Bank 
and Trust Company. The above-named 
banks of the Clearing House Association 
and their officers had refused to settle a 
suit brought by the Government against 
them on the claim that all the banks of the 
Clearing House Association had pledged 
themselves through the Clearing House 
Committee to guarantee the deposits of the 
Harriman Bank and to keep it open after 
it was discovered in July 1932 that the in- 
stitution was in difficulties. The remaining 
eleven banks of the Association settled the 
claims against them for $3,592,943 before 
the case went to trial. The banks who re- 
fused to settle and their officers had con- 
tended that no agreement was ever made 
by them or on their behalf to guarantee the 
deposits of the Harriman National Bank 
and that they were under no moral obliga- 
tion to pay out their stockholders’ moneys 
to depositors of another institution. 

During the entire litigation extending 
over four years every Judge who sat on the 
case held in favor of the defendant banks 
and their officers, both on the facts and on 
the law. 
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Bank’s Status Doubtful Under 
Wages and Hours Act 

It is doubtful if the Administrator of 
the Wages and Hour Division will make 
a determination of the status of banks 
under the Fair Labor Standards Act of 
1938 before October 24, the effective date 
of the wage and hour requirements, ac- 
cording to Robert M. Hanes, chairman 
of the American Bankers Association’s 
Committee on Federal Legislation. 

Mr. Hanes advised the banks that the 
“safe course” to pursue would be that 
of compliance with the act and adjust- 
ment of working hours and salaries be- 
fore October 24 to bring them within 
the requirement of a 44 hour maximum 
week and a 25 cents an hour minimum 
wage. He also advised them to keep 
records of wages and hours of employees 
as prescribed by the regulations of the 
Administrator. 

a) 

A division of the technical staff of the 
Bureau of Internal Revenue has been open- 
ed in New York, with a staff of 100 trans- 
ferred from Washington. This agency will 
have final authority to settle contested in- 
come and estate tax cases arising in New 
York. 

a - Oe 

An appeal has been taken by Richard L. 
Merrick, Chairman of the District Bar As- 
sociation’s committee on suppression of un- 
authorized practice of law, in the case of the 
American Security & Trust Co., Washington, 
D. C. A lower court held that the Trust 
Company did not “practice law” and that 
its activities for its customers and their 
estates were incidental to its functions as a 
fiduciary institution, which were authorized 
by its charter (see February 1938 Trust 
Companies 257). 
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